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The Human Rishts Commission of Sri Lanka's (HRCSL) analvsis of the scooe of Section 3 of the ICCPR

Act. No.56 of 2007 and attendant euidelines

Mr. Chandana D. Wickramaratne
Acting lnspector General of Police
Police Headquarters
Colombo 01.

The HRCSL is pleased to present herewith the Commission's legal analysis of the scope of section 3 of
the lccpR Act, No.56 of 2OO7 (ICCPR Act) and its recommendations in regard to the provision's

application.

The Commission is of the view that section 3 of the ICCPR Act is an important legal tool in combating
hate speech. As we are aware, hate speech has unfortunately become a common phenomenon in the
country targeting various groups

However, the Commission observes that the enforcement of section 3 of the ICCPR Act has not been

done in a consistent and an even-handed manner, and sees the need for greater clarity on the legal

scope of the offence recognized bythe said provision.

The enclosed document containing the legal anatysis and recommendations of the HRCSL is a result of
the Commission's research on the scope of section 3 in light of relevant international jurisprudence, as

section 3 is an incorporation of Article 20 of the lntemational Covenant on Civil and Political Rights.

The analysis and recommendations were finalized after consulting legal practitioners in the field of
fundamentalrights.

The Commission recommends that these guidelines are taken into consideration by the Police

Department for the fair and effective enforcement of section 3 of the ICCPR Act. We would be pleased

to provide clarifications, if necessary.
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Enclosure: The Human Rights Commission of Sri Lanka's legal analysis of the scope of section 3 of the
ICCPR Act, No.56 of 2007 and attendant recommendations.
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The Human Rights Canrrnlsslcn *f Sri tanka considers Section 3 of the lnternational Covenar:i On Civii
and Foiitira! fiights Act No.56 cf 2CI7 iICCPR Acti as a signifrcant legal framewcrk to acidress hate
crimes. Asthere is no authoiitative Si'i Lani{an jirrisprudence on Seetir:n 3 of the ICCFR Act, the
Ccr,rm!ssion hes dravun frcnr the ciiscussion surrcunding Article 2* of ihe lnternationa! Covenant on Civil
and ;:olitical sighis {the C*venanti i.e. the or-iginalArticie t* r,vhich Section 3 cf the ICCFR Aci gives
dcr-restic effs61, in order tc understanci its scope and applrcation. The Comrnissi*n presents its
observations belcw:

Fart 1. Enterslati6)na{ JEJrlsprudenee CIry Artieie 2{} *f the fs}v*mant

A.ir::e 2C cf rhe Covenai'lt re*ds as foli*ws:

{1} Any propaganda f*r war shall be prohibited by law"

(2) Any advocacy of national, racial cr religious hatred that constitutes inciternent tc
discrinrination, hrostiiity or violence shall be prohibited by law.

1.1 The relevanee cf Freedenr of Expressi-on

It is reccgnized by the UN l-luman Rights Con'lrnittee i.e. lhe independent expert b*dy which oversees
the implenreniation of the Covenant {t,iFdHRCi that Article 20 should be read in conjunction with Article
19 of the Covenant which recognizes Freedom of Expression. For example in the 9CCFR Generai
Ccmnrent No. 1l-1 it is ohserved that the prchibiticn required by Article 20 is cornpatible with the
Freedom of Expression guaranteed under A,rticie 1-9. Further, in Rass v C*n*da2 it has been he{d by the
UNHRC that restricti+ns under Arti*le 20 shculd be permissible under Article L9 as well.

3."3 Elements_sf the Article ?S Sffen€e

The Comn'lission o'bserves that t[:e *ferementioned *ffence under Article 20 (2] en'lbsdies two
significant eIernents:

i) Adv*cacy of naticnal, racial or retigious hatred; and
ii) lncitenre nt to discr!r,nination, hostility or vioience

1 Ge rera! {omment il. Unlterj ldatiars i-fi-irnarr itighis Coi-.mirtee, 29 jliy 1983.
2 Ccirrr,.;nicar;or-, ric. ] ::5,19!1 ,l.i.l';. ;s. Ct:&,i fl70lD li36ii99-/ 12CCCj.
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under A'rticle 20, advocacy of national, racial ar religlous hatred is pern-lissible
until it constit{-ltes inciternent to discrimination, hostirity or viorence.

However, not ail forrns of inciternent are proscribed under Article 20.

As per the*Ee&l-?lff--qle$jff, a crucial element of inciter"nent as recognized
under Artic[e 20 is intention.

The Human Rights organization ARTTCLE j.9 {ARTTCLE Lg} observes that ,,the
decisirre factor sl':outd be that a speaker who incites others to discrimination,
hostifity ar violence intends not only to share his/her opinions with others but
also to based on those beliefs, opinions
or positions."a

The seope of intent as contained in the Rome statute of the lnternational criminal
court adopted by the Ulrl Diplomatic conference of plenipctentiaries on the
Establishment of an international Criminal caurt on L7 July 1ggg, in force since L
July 2002 is as follows;

Article 30 para. 2 af the Rorne Statute:

a) tn relation t* conduct, that a person means to e*gage in the conduct;b) [n relation to a co*sequence, that a person means to cause that
consequence or is aware that it will occur in the ordinary course of events.

A n:ems rea that is ress than intent {suci"l as ,reckressness, cr .negrigence,} wcurd
not, therefore, n"ieet the threshafd of Article 20{2}.

cantent and F*rm - The provoeative nature ofthe content, the nature of the argunrents, themode af expression used, the tone used in the expression etc...

Exteglt ef the adweeacy - The reach of the advocacy i.e. its public nature, rnagnitude and the sizeof the audience"

lrnrninent l"aarrm - Reasonable prcbability ihat the incitement would cause irnminent harrn.

ARTICLE L9 obsEi'ves thai actions compelied by the speaker need nat actually
fallow for t[.re speaker to be held liable.

4 aRTtctr 19, 'Prohibiting lncitement to Discrimination, Hostility or violence,, December 2012 availabte at
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Ttee offences under Section B _

section 3 i1i - nic person shall p:'opagate war or advcrate national, racjal or reiigious hatredthat consiitiries inciternent to discr-imination, hostiiity or viorence.

Secti+n 3 {2} - [very person rs,h** (ai attenrpts to com,xit, {b} aids or abeis !r: thecomriiisstor"r of; *i" ic] thi'eatens i* ccmmii" an offenre referred to in suhseetio* {1i, snall L:egi;ilr"; of an offence undei-this Aci.

ereee$grc.Lre_qds@
seetion 3 (3) - A person found guitty of committing an offence under subsection {t} orsubsection {2} of this section shall on conviction by the High court, be punished withrigorous inriprisonr*ent for a ternn not exceeding ten "fears.

Section 3 {4} - An offence under this section shall be cognizable and non-hailable, and noperson suspected or accused of such an sffence shalt be enlarged on bail, except by theHigh Ccur"t in exceptionaI circumstances.

2"2 T?'e cornmlssion observes that Section 3{1} is an articuf ation that consolidates suhsections {1}and i2) of Article Z0 cf the Covenanr.

2'3 Furlher under Section 3 i2), Article 20 has been extended to cover atteffipts tc comrnit, aid orabet offences under Section 3{1i.

ln light of the foregoing, the comrnissio* presents its recommer:dations as fcilows;
3"3' in riiew of the *bservatlcrrs under Pert 2 abcve, the comrnission recornmends that section B ofthe lccPR Act be interpreted in f ight of the internationai jurisprudence on Artictre 2c of theCovenant.

g'I'n That the six*3:art threshcid test as contained in the Rahat plan cf Acflon and dlscussed inPant 1'2'1 above be adopted in *rder ta deterrnine the farms of advacacy that tail withinthe scope of Sectian j.
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3.S State obligations under the ICCPR and the irrte rpretaticn *f Sectir:n 3 of the Act:

3.6.1. The Staie has an cbligation to
il':citer*enis to discri*tinatian, hostilitl, rr ",o'*na*to r"efrain from engaging in such acts ir-r crder to
equa{ preie rticn af the iar.ry for ail.

3.6.2 Where there is reasonable suspicion that a Ferson is comr^nitting
a Secti*n 3 offence, and public officers with the power to set ihe pr*ceCure
under the iCCPfi Act in nrotion faii or cmii to enfcrce the law, such omission
shall anraunt to s'trate inaction which grves rise to a funcianrentai rights
violati*n iArticie 12 {1} cf the Ccnsiiiution of Sri Lanka} as a tacit sta'{e
appiaval of haie speech.

****

prciect i;'rdiv;duals frorn
by third parties as ir,:ell es

protect rights anri €nsure
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