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CONTEMPT OF COURT - THE NEED FOR
SUBSTANTIVE CUM

PROCEDURAL DEFINITION AND CODIFICATION
OF THE LAW IN SRI LANKA'

Introduction- the Modern Context of Contempt of Court

Freedoms of conscience, expression, assembly, association
and political participation are inhegent elemenls of Lhe Iype
of sociely conlemplated by the 1978 Constitution of the
Democratic Socialist Republic of Sri Lanka, as reflected in
the particular constitutiomal provisions relating Lo the same,
These freedoms are specilically promoted in international
instruments on human rights to which Sri Lanka is a
signatory, including lhe Inlernational Covenant on Civil and
Political Rights {(ICCPR).

The above freedoms underlic the imporlance ol public
serutiny ol Lhe processes of governance, which in present day
thinking, encompasses the administration of justice. The
primary justificalion for public scrutiny of the judiciary is that
iLeonstilutes a democratic check on judges who are not clected
bt who exercise public power. Jmpm'lﬂnl]}-’, this is a method
of scrutiny thal is appropriate where impeachment and
removal from office of a judge under the Conslitution is a
remedy resorted Lo L’?ﬂl:ﬁf in exireme situations in most counfries,
normally amounting to incapacity, gross incompelence ar
gross misconduct on the parl ol the judge,

International human rights law has maintained thal
when balancing rights of (ree speech with the principle of
the autherily of the judiciary, the question should be whether



the prohibition is strictly necessary in a democratic society
The freedom lo debale the conduct of public affairs by the
judiciary does not however mean that unwarranled attacks
on the judiciary as an inslitution, can be condoned. At all
times, comment should be fair and without personal bias.

Salienl Features of the Law of Contempt in the United
Kingdom and India

Section 2(1) of the UK Contempt of Court Act (1981)
states thal there should be a substantial risk that the statement
was intended and was likely to interfere with the
administration of justice.

This Act incorporated the recommendations of the
Phillimore Committee on Contempl of Court, (1974) and
brought the UK law into line with the European Convention
on Human Rights, providing for particular defences to
contempl such as inmocent publication and distribution ete.

In addition, the Act gave effect to Lhe commopn law
principle that a fair and accurate report of legal proceedings
published in good faith could not constitute contempt of court.
The Phillimore Commitlee recommended |hat this principle
should be subject to no exceptions. The Committee’s

" anabyais engaged fin by D JTavantha de Almeida Guoeraloe, President™s Counsel
ancl Mg Kishali Pinto-Jayawardena in their capaciti as senine legal consallants for
the Taw Roview Project of the Matichal Fluman Fights Cornmission, 2002200,
They Formeed part of the doeconenls submatbed by the Mational Human Eights
Clammission b the ]—'EITi'ia:I'l'l:*l‘ll'&I':r' Select Commilloe on f_'l_nl,il}_r:ll,pl, whiich sul in
bty 2003,
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recommendations reflected the vigorous debates prevalent in
regard to the proper halance that ought to be maintained
between bwao compelling and equally important inleresis.

Relevant in this regard is the following - and particularly
enlighlened — caution

“(This) is a jurisdiction which undoubtedly belongs Lo us
but which we will most sparingly exercise: more
parlicularly as we ourselves have an interest in the matter.

Let me say at once that we will never use this jurisdiction
a5 a means to uphold our own dignity. That must rest
on surer foundations, Nor will we use it to suppress those
who speak againsl us. We do not lear criticism not do
wie tzsent it For there is something far more important
at stake, It1s no less than the (reedom of speech itself,

[t is the righl ol every man, in Parhament or out of it, in
the press or over the broadcast, to make fair comment,
even outspoken comment on matters of public interest.

Those who comment can deal faithfully with all that is
done in a court of justice. They can say we are mistaken
and our decisions erroneous, whether they are subject to
appeal or not.  All we ask is that those who criticise us
will remember thal, from the nature or our office, we
cannot reply to those criticisms. We cannot enter into
public controversy, slill less political controversy. We
musl rely om our conduct itself to be its vindication.”*

Simlar principles are contained in the Indian law relating
to contempt of courl following the Report of the Sanyal
Committee, which considered the working of Lhe old 1952
Contempt of Court Acl and found it unsatisfactory in its



subslantive conlents. Thereafter, the 1971 Contempt of Court
Act was enacted, harmonising as far as possible the interests
of the individual in exercising his or her freedom of expression
and the interests of the administration of justice within the
framework of the Republican Canstitution.

The 1971 Act, (in Section 5), provides expressly that fair
criticism of judicial acts does not amount lo contempt and
stipulates also the defences of innocent publication/
distribulion. 11 provides moreover that no sentence should be
imposed for contempt unless the acl substantially interferes
with the administralion of justice.

Crucially, (and contrasted to the UK Act of 1981), the
Conlempl of Court Act in India not only prescribes a
minimum sentence for contempt but also lavs down an
exhaustive procedure for conlempt hearings. Thus, anaccused
person is lurnished with a charge and evidence is heard on
the charge. In addition, Section 14 of the Act provides a right,
on appeal and if it is praclicable and in the interests of proper
administration of justice, to be heard before a different court
than the court, which the alleged contempl occurred.

Indian judges have generally dealt with the issue of
contempt in a liberal manner, asserting that

“ewen inlem [rera te and extreme statements
do not amount to contempt because they
carry within them Lheir own condemnation

Faen tor example, AG v Times .\l.zr.':ﬂmlw.l'-'. D, 11974) AC 373, 1973 3 AFR, 04, HL
and Amberid vs AG for Urinidad and Tobago (1936 AC 33301920 | ATR 704 at
FO9 (e Lend Adkern)

© Lawed Denning in Begovs s Comenissiones of Pafice of e Motrapolis

[1edg 2 B, L30 ay 134)




and no one would attach importance to themn
as they would be dismissed as the ravings of
acrank..."

The necessary criterion for contempt to be found iy that
there must be a substantal likelihood of interference with the
due administration of juslice.

Again, in the case of sub judice, the test is whether there
is a substantial likelihood of prejudice Lo the oulcome of the
case. Courts in the United Kingdom have declared that there
must not be ~agging of bona fide public discussion in Lhe press,
ol controversial matters of general public interest, merely
because there are in existence contemporancous legal
proceedings in which some particular instance of these
controversial matters may be in issue ™

Dealing with refusal to disclose sources of information,
which is an issue particularly dear to a journalist’s heart, the
prevalent UK law prohibits courts from ordering media
personnel to disclose confidential sources except when
“disclosure is necessary in the interests of justice or national
security or for the prevention of disorder or crime.” The greater
the legitimate public interest in the information which the
source has given to the journalist, the greater would be the
importance uf protecting the source.!

The Sri Lankan Case Law Relating to Contempt

Unlike in the United Kingdom and India (and quite apart
from the jurisprudence of the United States on these issues
which concedes an even greater latitude to freedom of
speech}, 5ri Lankan law on conlempl of courl has effectively



resulted in a ‘chilling” of the frecdoms of speech, expression
and information on maltlers ol public interest.

[n the first instance, what amounts to contempt has been
subjected to differing interpretalions by Lhe courls, the
majority of which have inclined towards conservative views.
This has had an inevitable impact on public discussion of vital
public interest 1ssues due to fears thal journalisls or citizens
voicing their opinions on particular judgements of the Court
or with regard lo pending adjudications, will be cited for
contermpt.

Early cases in Sri Lanka concerning conlempl of courl
and the press in parlicular, were i'airEj!r straightforward with
regard to the question as to whether contempt should mdeed,
have been found. Thus, In Hhe Malter of a Rule on De Sotza
the deliberate and willul publication of false and fabricated
material concerning a trial held in court, calculated to hold
the court or a judge thereol to odium and ridicule was maled
as amounting to contempt of court.

In a subsequenl case, an arlicle which imputed to the
judges a serious breach of duty by taking an unauvthorised
holiday by going to race mects and Lhereby contribuling to
arrcars of work, was ruled (o be contem pt of court.” In thas
case, Abrahams CJ opined that;

* Mass Media Laws and Rpuulalinnﬁ i Gri Lanka, 1995 (2% Ecl), Astan Media
Information and Communication Centre, (AMIC), Singapare; at pape 29

= ouregt v Progsdfeen Dl (1987 1 Al BER 656, also, Seorpdary af Sade v Cgrding
Memapegers Lo, (19851 AC 339, 19584 3 AER adl, HL

AN peney Genaral v Daeficl (19850 1 AC, 116, also AS v Tiwies r'1.';’’.:-'-‘.Ir.lri!;.'\.:'r*'- Lo
PLHFAY AD 2FE 1U3 3 AEE, 54, HL

" 18, MNLE, 41




“It would be thoroughly undesirable that the
press should be inhibited from criticising
honeslly  and  in  good Tlailh, lhe
administration of justice as any other
nstitution, But it is equally undesirable thal
such crificism should be unbounded.”

A far more extreme rationale was evidenced in the mid
seventies when a deputy editor af the Ceylon Daily News was
sentenced for contempt when, commenting on an incident
where a wihiess who had appeared in bush shirl and slacks
before the Criminal Justice Commission {Fxchange Control)
had been ordered to return to give evidence properly attired,
he wrote that such attitudes were nol in keeping with |he
new legal trends of the day. The CJC ordered six months
imprisonment for the deputly editor as well as a day's
imprisonment for the acting editor of the paper.’

In another context altogether, the case of Hewamanie v
Mauik de Silva and Another” also illustrates unduly restrictive
judicial atfitudes, In this case, a divided bench of the Supreme
Court dismissed inter alia, the argument that what conslilules
conlempl must be reviewed and modified in the light of Articles
3 and 4 of the Constitution which vests legal and political
sovereignty in the people and consequently gives the people
the right to comment actively on the administration of justice.
Part of this argumenl thal was dismissed was the contention
that in any case, developed jurisdictions and in particular,
courts in the United Kingdom have, in recent times, allowed

grealer latitude to the public to criticise judges and the
administration of justice.

b



In delivering the judgement of the majority,
Wanasundera |, preferred to depart from the developing
modern law Lhat strove to balance the rights of due
administration of justice and freedom of speech, reasoning
on the contrary, that;

“the law of contempt ....would operate
untrammelled by the fundamental right of
freedom of speech and expression...”

He went on to add that, (subjecting the judiciary to public
discussions);

“....would engulf the judges and they would
find themselves in a position where they
would be directly exposed to the passing
winds of popular excitement and
senliment...”

In finding justification for these views, {in a somewhat
unfortunate reference), the majority relied on a decision from
a wholly different age (McLend’s Case, 1899) where a
distinction had been drawn belween the United Kingdom and
‘small colonies consisting primarily of coloured populations’,
the Court warning meanwhile of the dangers of
indiscriminale use of decisions of western counlries having
their own social milicu and reflecting the permissive nature
of their societies.

® 39, MLR, 294

C The Ceylon Dhaily MNews, & lune, 1974, The tormer became serinusly il as o syl
of the incarceration and had 1o e relogsoed prematurely.

1983, 1 5LK, 1
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The Sub-judice Rule

The sub-judice Rule is an issue thal is highly relevant 1o
public discussion and publications in 5ri Lanka. The
contentious nature of this Rule is very well illustrated in a
fairly recent case” in which a provincial correspondent of a
Sinhala paper, the ‘Divaina’, sent a report of a speech made
by a member of Farliamenl in the opposition at a time when
the presidential election petition was being heard, m which
the latter said that

“Lhe petilion had already been proved and
if the petitioner did not win her case, it
would be the end of justice in Sri Lanka...”

Contempt proceedings were instituted against both the
journalist and the editor. Though the latter pleaded guilty,
the former look a no-guilt stand, contenting that he had merely
transmitted the contents of the speech as was his duly as
provincial carrespondent, that he had no intention to prejudice
the outcome of the election petiion and thal the speech in
question was solely political and that the readers of the papers
would fake it in that context.

The Court, however, rejected this conlention on Lhe basis
thal the article insinuated that the judges had already made
up their minds, with the effect of possibly deterring potential
witnesses [rom coming before court. The decision in this case
ran counter to the test of “substantial likelihood of prejudice’,
preferring instead a far more fluid determining as to whether
staternents might or were likely to resull in prejudice.

A succinet analysis ol the decision in the ‘Diveing” Coze put
the matler well at that Hme;



- 15 the exclusive judicial Tunclion ol The Courl 1o
determine cases really usurped by an unbalanced and
patently partisan opinion expressed by some politician?
I cannot believe Lhal is so. Is the expression of such an
opinion really a pre-judgement of the pending case? Is
that be so, then in every home and on every slreel corner
every day, thousands of contermnpts will be committed. ..

Disclosure of Sources

Prevalent 5ri Lankan law is to the effect that a court has
the authority to order disclosure of sources if it thinks
nccessﬁr}r, which principle was put to the strict test in two
recent cases where indictments were filed against two
newspaper editors on the basis thal the newspapers had
criminally defamed President Chandrika Kumaranatunge. !

In the Sunday Times Case, the editor was sentenced undes
both the Penal Code and the Press Council Law to one and a
half years simple imprisonmenl suspended lor seven years
and a fine of approximately TS $111 for publication of a gossip
item in the newspaper which, (incorrectly), stated that
President Kumaralunge had allended Lhe birthday parly of a
parliamentarian at a hotel suite around midnight.

Y o Be Garuminige Tillekeraloe 1991, 1 50R, 134

M Preedom of Expression and Seb Judics, Lakshman Badirgamar, DO, QDA Journal,
Vel 15, 1892-3, see also in same publication, a comment by HL de Silva FCoon
Free Press amd Faie Trind, colling For o separale legal enaclent on conbeagpl U
would permit a reasonable depree of public discussion, even when judicial
proceedings are pending,

" The Democratic Socialist Republic of S Lanks va Sinha Batnatunge (THZ/Na
FITLO5] per judgement of then High Courd Judge Upali De 2. Gunewandene and
T i aba s s

T

{HC /Mo 7580/95) per judgement of then High Court Judge Shirames
Tillekewardena
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The trial judee in this case castigated the editor for not
revealing the source of the information, proceeding to infer
ihal such a "suppression ol evidence” meant only that the
editor was himself the author of the impugned item.

Notlong thereafter, another accused editor was acquitted
ol criminal defamation charges in another trial court upon
publication of a substantially similar news item in a Sinhala
laneuage newspaper an Lhe basis that the necessary intent
wias not found to lie. In this instance, the trial judge in the
Lakhima case adopted a directly contrary line of reasoning to
her colleague in the parallel High Court as far as the rule
pertaining to disclosure of sources was concerned, pointing
oul lthal the confidentiality of such sources needs to be
protected as otherwise, this would lead to -

“very serious consequences and do much Lo
restrain freedom of communication which
is s0 essential to comfort and well being.”

Though both judgements came before the appellate
courts, they were disposed of without any final judicial
pronouncement on the relevant issues when the criminal
detamation law itself was repealed in 5ri Lanka on 18™ June,
2002. The repeal came at a point when the Sunday Times
appeal was belore the Supreme Court following the conviction
being affirmed by the Court of Appeal and the Lakbima case,
{where the State appealed against the acquiltal), was alse
pending in the Court of Appeal.

The Times editor was discharged from all proceedings
and the conviction set aside by the Supreme Court after the
newspaper agreed to publish a statement in the newspaper
wherein the edilor accepted responsibility for the impugned

13



publication as editor, reiterated thal there was no malicious
intent whatsoever on the part of the writer, the newspaper
or himselt in wanting to defame the Presiden| and regretted
the publication of the said erroneous excerpt. The Lakbing
appeal against the acquittal of the editor was withdrawn by
lhe State.

In consequence, conlrasling judicial atditudes in regard
lo Ihe circumstances in which disclosure of sources may be
ordered by court were nol resolved in a satisfactory manner,
highlighting vet again thercin, the need for a specific
enactment on contempl of court that would pertain to
subslanlive issues relating to the use of contempl powers as
well as lay down fair procedures in regand Lo the exercise of
such powers.”!?

Contempt of C — Is a Conslilulional Amendment

necessary for Enacting a Contempt of Court Act?

Re: Limits & Scope for Punishment

In Chandradase Nanayakkara vs. Livanage Cyril'* Article 105

(3) of the Constitution which provides that

“The 5.C. and the C. A. ...... (being} a
Superior Court of Record shall have all the

Simblic pressure doostipalate Taic procedues T conbempl inguirses inensiticed aftce a
iy Nigan Tony Michacl Fernande was sentenced by the Supreme Courl on 6 Felauey,
LS o e year nigorons impeisonment for contempt af court for ‘fling applications
without any hasis, mising s volce and masong on hes right o pusae the application,”
fHBench comprised Sarath Nanda Sitva, ©F aad 1) ¥ipe ool Edmssuriva), Fernanda ap-
praled o the Geneva bazed UN ITaman Rights Committes (%ide Commumcaiion Mo
TIROCH0S sylunitled b the UNHRC under the International Covenant an Oivil and
Political Rights (ICCPRY a2 0 comsequence of which the UNHRC ardered interim
mensures b be taken by the Stane for the protection of My Feroando. afler e was

14



power including the power to punish for
contempt of itself ... or elsewhere with
imprisonment or line or both as the Court
may deem fit ...",

came in for interpretation and it was said that,

“The prunisfunent that can be imposed s imprisonment or
fire or bath as the court may deem fit,"

The Supreme Court (5.C.) and the Court of Appeal
(CLAL), both regarded as Superior Courts of Record, derive
their powers under the Constitution (and other statutes). The
mmporlant peint is thal, both these courts are creatures of the
Constitution, (thus, the label, Superior Courts of Record),
unlike the subordinate courls, {which are creatures of an Act
ol Parliament).™

Parliament as well as the 5.C. and the C.A. being creatures
of the Conslitulion and being subordinate to the Constitution,
(the doctrine of constitutional supremacy), itappears to follow
that if Parliament in terms of Article 4 {a) read with Article
73 of the Constitution seeks to limit the power of the S.C. or
the C.AL to impose punishment by imprisonment or fine or
holh as the “Court may deem fit”, then there would have to
be a constitutional amendmenl. This part of the analysis puts
forward the competing arguments that may be advanced in
this regard.

Re: Procedure to be followed

subordinale courls have to follow the procedure laid
down in Acts of Parliament, another apparent concomitant



of the proposition that they are not Superior Courls ol Record
on account of their being crealures ol Acts of Pariament as
opposed to the 5.C and the C.A. (which are constitutional
creatures) the case of Pargmasothy vs. Delpoda®™ is indicative
of the crcumseribed procedural limits within which
subardinate courts are required to operate. No such procedure
is laid down in the Constitulion in regard to the 5.C. or the
C.A. and the question is whether such procedure could be
laid down by an ‘Ordinary” Acl ol Parliament,

Article 136 (1) of the Constitution confers power on the
5.0 lo make rules regulating generally Lhe practice and
procedure of the Courl. Article 136 (1) (b) is explicit when it
decrees that the 5.C. has power to make rules as lo the
wroceedings the 5.0, and Lhe CA. in the exercise of the
several jurisdiclions conferred on such Courts by the
Constitution (which would therefore include the puwer to
charge for contempt of Court as envisaged in Article 105 (3)

nf the Constitution.

The 5.C. in pursuance of those provisions has not made
any rules lo dale. The question then is, could the legislature
in terms of Article 4(a) read wilth Article 75 enact an ordinary
law spelling oul the procedure to be followed by the 5.C. and
the C.A. in contempt proceedings when the said Courts
exercise the said constitutionally conferred power under
Article 105 (3} of the Constitution?

threatened by utnamed individuals {fallowing release from prison in late 2003
conseiuenl o serving eight months of his sentence, The subsiantive application s
still pending before the Corumitbee.

B {1uyg {2} SLE 1933

= felicabuere Act, Mo 2 of 1978

R19ET (2 ALRCAES and 483
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The conlenlion thal procedures with regard to the
exercise of contempt powers by the 5.C. and the C.A. could
be preseribed in an ordinary law as opposed to a constitutional
amendment could be supported by reason of the lollowing,
arguments;

a) By reasan of the constitutional limitation contained in
Article 136 (3) of the Constitution itself.

Artcle 136 (3) decrees that,

All rules made under this Article shall as soon as
convenient after their publication in the Gazette be
broughl hefore Parliamen! for approval. Any such rule
which is not so approved but without prejudice to
anything previously done there under.

The aforesaid constilulional provision clearly classes lhe
Rules made by the Supreme Court on par with any other
subordinate legislalion, {and therefore cerlainly lower in level
i “legislation”), bringing in the concept of negative laying in
procedure in Parliament established in lhe arca of
Administrative Law,

The traditional constitutional justification for this is alao
clear in as much as ‘law’ (as a means af resolving conflicting
interests or a norm affecting rights) is the domain of the
supreme legislature (the courts’ tunction being to interpret
lhe law). The only way in which the doctrine of separation
of powers embodied in Article 4(a), (b) and (c) of the
Comslitulion, {subjecl perhaps to certain qualifications in the
context of our Constitution, which qualifications have no
relevance to Lhe issue under consideration), could have been

e



preserved is by what the Constitution, in the philosophy of
its framers, has done, namely by putting in Article 136 (31

conferring Lhe linal say on Parliament (as the supreme
legislature) as a check on any Rule making body as opposed

to its superior law making funclion. (Nete: the reference to

Lhe word “Rules™ in Article 138 1s also signi[i{:unt i the context
of that constitutional philosophy)

b) By reason of the constitutional language emploved in
Article 136 (1) itself;

The said Arlicle opens thus:

“Subject to the provisions of the Constituion

and of any law the Chief Justice ...... may

............ rules .7 (our espliasis)

The language employed in the said Article may be
contrasted with that emploved in Article 140 of the
Constitution which decrees “Subject to the provisions of the
Constitution.....” {with no reference to the words ‘and of any
law’), which prompted the Supreme Court to hold that, “the
ouster clauses” referred to in the Interpretation (Amendment)
Act, Nou 18 of 1972, {Vide: Section 22 or that Act), did nal
prevail over the constitutional jurisdiction conferred on the
supreme Courl lo granl wrils as provided for, in Article 140
al the Constitution*®

The point sought to be underscored is that, in contrast
wilh the language employed under Article 140 which led the
Supreme Court in the said decisions to hold that the writ
jurisdiction is untrammelled by reason ol il being a posl 1972

constitutional provision (the year of the Interpretation

18



(Amendment) Act No. 18 of 1972 designing “the ouster
clauses”), the rule making power conferred by Article 136 (1)
being not subject not only to the provisions of the Constitution,
which in any event gives power to Parliament in terms of
Arlicle 4 {a) read wilh Arlicle 75) and maore signilicantly
“subject to the provisions of any other law” {and therefore,
relrospectively — though absent in the present context, but
prospectively aulhorised by reason of Arlicle 4 (a) read with
Article 75 of the Constitution), there is nothing to prevent
Parliament enacting an ordinary law prescribing the
procedure to be followed in regard to contempt proceedings.

¢} By reason of the Theory of Jurisdiction

“Turisdiction” is the power to decide or determine which
15 a proposition that needs no elaboralion. *Jurisdiclion” is
also the power lo decide or delermine “according lo law”
(this is also a proposition that needs no claboration). “Law”
as it commoenly and (indeed) jurisprudentially understood is
bath substanlive and procedural.’” Accordingly, it could be
contended that there 15 no fetter on the legislalive powers of
Parliament, taking the initiative as it might, in laying down
" I".-_':,-' law™, procedure to be followed b}a‘ the 5.C. and the C.A.
in regard 1o conlempl proceedings that, the said Courts may
take cognisance of. This, Parliament, could do by law
(meaning, ordinary legislation).

U OWides Afapatin v, Ppeples Beiek TUU7 (1) BLE 208 ab 221 te 223 theugh perhaps
abiter on the faets of thal case, Lheougl o carsas curdae (Vide: Coerey vs.,
Bapdaragatgee 1999 (17 5LE and Biiepals Mendis we. Perers 1999 (23 5TR 110 ar
pige L9 and presently forming the ratio in the Supreme Courl decision in
Maosmiers Do v, Artigr e afiers [SC/58/2000 SC manotes of 570122003
Foyide: the inveterate and for established classificatinns of law inha () Pablic Taw
sl Provate Law (i) Civil Law and Criminal Law and i) Substantive Law ane
Procedural Law) Consoguenily, e law making power of Parliament, [Vide:
Article 4 {a} read with Article 75] encompasses nal anly substantive law bl also
procedural lnwe
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However, for some reason or ralionale, il some argument
was to be put forward that, Parliament cannot do so, then
the prescribing of procedures for the exercise of contempt
powers could be done in any event through a constitutional
amendment, which process (given Lhe direcl importance o
the issue to the people in this country), should be engaged in
as a maller of priority by the country’s legislature.

Conclusion - the need for a Specific Enactment on Contempt
of Court

The preceding analysis illuslrates why Sri Lanka should
consider the enactment of a Contempl of Court Acl, which
may be modelled on the UK and Indian Acts but with even
greater emphasis on modern standards relating to contempt
of court,

The Act, in order to clarify substantive issues relating to
conlempl as well as clear up confusion in prevalent case law,

should;
a) Defime what amounts to contempt;

b) Deline what could e legitimately prohibited with
reference o the sub judice rule;

and
c} Clarify the rule regarding disclosure of sources.

The draft Act should also address the parallel - but no less
urgent — need to stipulate fair procedures for contempt
inquiries in a manner akin to the Indian Act on Contenipt of
Courl, particular] y in regard to contempt hearings in the
appellate courts in 5ri Lanka.

20



THE CONTEMPT OF COURTS ACT, ...

AN ACTTODEFINE AND LIMIT THE POWERS OF
COURTS IN PUNISHING CONTEMIPT OF COURTS

Short title
and extent

Definitions

Be it enacted by the Parliamenl of the
Democratic Socialist Republic of Sri Lanka in
., as follows:

-

c)

This Act may be called the Conlempt of
Courls Acl, ...

ln this Acl, unless the context otherwise
requires-

‘conlempl of court’ means civil contemp!
ar criminal contempt;

‘civil contempt’ means wilful disubedience
Lo any judgement, decree, direction, order,
writ or other process of a court or wilful
breach of an undertaking given to a court;

‘criminal comtempt” means the publication
(whether by words spoken or written or
by signs or by visible representations or
otherwise) of any matter or the doing of
anv olher act whatsoever which’

(i) lowers or tends to lower the aulhority
of any court;

{ii) prejudices or interferes with the due
course of any judicial proceeding;



{iii) interferes or  obhstructs the
adminislralion of justice in any olher
manner; Provided that the provisions
ol this Acl shall be in addilion to and
not in derogation of, the provisions of
any olher law presently in force
defining contempt of court

Contemptin 3. A person shall be guilty of contempt on the

respect of

Pending .

Proceedings {whether by words spoken or written or
fal e

ground thal, thal person has published

by signs or by visible representations or
otherwise) of any matter or the doing of
any other act whatsoever which lowers or
tends to lower the authority of any court,
projudices or interferes with the due course
ol any judicial proceeding, interferes or
obstructs the administration of justice in
any olher manner only il;

(1) the conternpt is in respect of pending
procecdings and

{2) 15 contained in a publication
addressed to the public at large or any
section of the public which creates a
substantial risk that the course of
justice in the proceedings in question
will be seriously impeded or
prejudiced.
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Innocent fq.
Publication or
Pristribution

Contemporary 5
reports of
proceedings

(1)

{3

(1

A person is not guilty of contempt of
court if at the time of publication of
muatter amounting to contempt ot court
under this Act, (having taken all
reasonable care), thal person does not
know and has no reason to suspect
that relevant proceedings are pending;

A person is not guilty of contempt of
court as the distributor of such
publicalion cantaining matter il at the
time of publication of matter
armounting o conlempl of courl under
this Act (having taken all reasonable
care) it that person does not know that
il contains such maller and has no
reason to suspect that it is likely to do
S0y

The burden of proof of any fact tending
ta establish a defence alforded by this
section lies upon that person

A person is not guilty of contempt of
court in respect ol a lair and accurate
report of legal proceedings held in
public, published contemporancously
and in good faith;

A person is not guilty of contempt of
court in respect of an abridged or
condensed report of legal proceedings
held in public, published
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Discussicn f1.

of Public
Affairs

Sources of i

Information

conlemporaneously and in good faith,
provided it gives a correct and just
impression of the procecdings

A publication made as or as part of a
discussion in good faith of public affairs or
other matters of general public interest does
not amount ta contempt of court under this
Act if the risk of impediment or prejudice
o particular legal proceedings is merely
incidental to the discussion.

Mo courl may require a person lo disclose,
nor is a person guilty of contempt ol courl
tor retusing to disclose, nor may any
adverse inferences be drawn against him/
her consequent to such refusal to disclose
the source of information contained in a
publication for which thal person is
responsible.

Provided that a court may order a person to
disclose a source of information if it is established
to the satisfaction of the court that disclosure is
necessary in a democrabic society in the interests
of justice ar nalional securily or for the
[rrevention of disorder or crime.

Limilations &,

A person is not guilty of contempt of court

for;

1} publishing any fair comment on the
merits of a case which has been heard
and finally decided;
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Oiher
defence not
affected

Actnol to
imply
enlargement
uf senpe of
conlemprl

'tocedure

1ih

11,

12:

21 honest and fair criticisin on a matter
af public importance or public
CONCRTTY

3)  fair criticism of the legal merits of
judicial decisions;

MNotwithstanding anylhing contained in
any law for the time being in force,
contempt of courl shall nol be found under
this Act unlesy the contempt is of such a
nalure that il subslanlially interferes with
the due course of justice.

MNothing contained in this Act shall be
conslrued as implving that any other
defence which would have been a valid
defence in any proceedings for contempt
has ceased to be available merely by reason
of the provisions of this Act

Nothing contained in this Act shall be
construed as implying that any
disnbedience, breach, publication or other
act is punishable as contempl of courl,
which would not be so punishable apart
Irom this Acl,

(1) MNotwithstanding anvlhing to the
contrary contained in any other law
for the time being in lorce, where it is
alleged or appears to the Supreme
Court or the Court of Appeal that a

[~
5 |



(2)

person has been guilly of contempl
cominitted in its presence or hearinyg,
such Court may cause such person to
be detained in custody and atany time
before the rising of that Court, on the
same day or as early as possible
thereafter, shall cause that person to
be informed in writing of the
contempt with which that person is
charged and nominate a date for the
hearing of the charge,

O the dale so nominated, such Court
shall afford such  person  an
opportunity to make his defence to the
charge; and;

a) after taking such evidence as may
be necessary or as may be offered
Ly such person and after hearing
him, proceed either forthwith or
after adjournment, o determine
the matter of the charge; and

by make such order for the
punishment or discharge of such
porson as may be just.

MNotwithstanding anything contained
in sub-section (1), where a person
charged wilh contempt under that
sub-section applies, in writing, to have
the charge against hum tried by some
judge other than the judge or judges
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(4)

in whose presence or hearing, the
offence is alleged to have been
comunitted, such application shall be
placed before the Chief Justice (or a
bench of the three most senior judges
of the Supreme Court where the said
application concerns a charge issued
by the Chief Tustice himself) logelher
with a statement of the facts of the
case, for such directions as the Chief
Justice {or the Bench assigned as
aforesaid), may think fit to issuc as
respects the trial thereot.

Notwithstanding anything contained
in any other law, in any lrial of a
person charged with contempt under
sub-section (1), which is held in
pursuance ol directions issued under
sub-section (3) by a Court other than
the Court in whose presence or
hearing the offence is alleged to have
been commilted, il shall not be
necessary for the judge or judges in
wlise FIrEsENCe or ht'::-tring the offence
is alleged to have been committed, to
appear as a wikness or wilnesses and
the staterment placed before the Chief
Justice {or the Bench assigned) under
sub-seclion (3) shall he treated as
evidence in the case.



13

Pending the determination of the
charge, the Caurt may direct that a
person charged with contempt under
thiz section, be delained in such
custody as it may specify;

Provided that, that person may be
released on bail, ifa bond for such sum
of money as the Court thinks sufficient
is executed with or without suretics
wilh the condition that the person
charged, shall attend at the time and
place mentioned in the bond and shall
continue to 50 attend until otherwise
direcled by the Courl

Provided further that the Court may,
if it thinks fit, instead of taking bail
from such person, discharge thal
person on execution of a bond without
surcties for his atlendance as
aloresaid.

In the case of contempt committed under
this Acl, other than contempt ex ﬁu.‘i.}:, the
Supreme Court or the Court of Appeal may

take action on ils own molion or on a

motion made I—‘l""

a)
b)

the Attorney General

any other person, with the consent in
writing of the Attorney General

e
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14.

c) where power is exercised by the Court
of Appeal in respect of the Iligh Court
of the Provinees and such other courts
of First Instance, tribunals or other
institutions as Parliament may [rom
Lime Lo lime, ordain and ustabiil—:h, o
the motion of such court.

Lvery motion or reference made under this
seclion shall specily the contempt of which
the person or persons charged, 15 alleged
to have commilted.

(1) Notice of every proceeding under
Seclion 16 shall be served personally
on the person charged;

(2) The notice shall be accompanicd;

(1) in the case of proceedings
commenced on a motion, by a
copy of the mation as also copies
of the affidavits, if any, on which
such motion is founded;

and

(i) in the case of procecedings
commenced on a reference by a
subordinate court, by a copy of the
reference
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(3) Any person charged with conlempl
under Section 16 may file an affidavit
in support of his defence and the
Court may determine the matter of
the charge either on the affidavits
filed or afler laking such lurther
evidence as may be necessary and
pass such order as the justice of the
case requires.

(4) An appeal shall lie to the Supreme
Court from any order, judgement,
decree or sentence of the Court of
Appeal in the exercise ol ils
jurisdiction to punish for contempt or
in the exercise of its appellate powers
in respect ol the same if the Court of
Appeal grants leave to appeal to the
Supreme Court vx mero mobi or al Lhe
instance of any apgrieved party.
Provided that, the Supreme Court
may, in ils discrelion grant special
leave to appeal to the Supreme Courl
from any order, judgement, decree or
sentence of the Court of Appeal,
where Lhe Court ol Appeal has
riefused to grant leave to appeal to the
Supreme Court.

15. Pending any appeal, the Supreme Court
or the Court of Appeal mav order that;

1



Punishment
for contempl
of courl

a)

L

16, (1)

the execulion ol The punishment or
order appealed against, be suspended;

if the appellant is in confinement, Lhal
le or she be released on bail

Save as otherwise expressly provided
in this Act or in any ather Law, a
contempt of court may be punished
with simple imprisonment lor a term
which may e Lond to six months or
with fine which may extend to Lﬁfmnl}r
thousand rupees or with both.

Provided Lhal the aceused may he
discharged or the punishmeni
awarded may be remitted on apology
made to the satisfaction of the courl.

Explanation. An apelogy shall not be
rejected merely on the ground that it
is gualified or conditional il Lhe
accused makes it bonfide

Notwithstanding anvlhing contained
inany Law for the time being in foree,
no court shall imposce a senlence in
excess of Lhal specified in subsection
(1) for any contempt cither in respecl
of ilself or of a court subordoinate to
it,



(3) Notwithstanding anything conlained
in this section, where a sentence of
imprisonment is imposed by a court
under this Act, specilic reasons must
be given by such court, that a sentence
of imprisonmenl alone is called for in
the facts and circumstances of the case.
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