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Annual Report of the Human Rights Commission of
Sri Lanka

(01.01.2000- 31.03.2001)

Introduction

The Human Rights Commussion of St Lanka commenced its work in 1997. The Human Rights Commission
of Sri Lanka Act of August 1996 which established it gave it a mandate which combined the functions of
two other institutions which preceded it — the Comnussion for Elimimating Discrimination and Monitoring
of Human Rights (CEDMHR) and the Human Rights Task Force (HRTF). The mandate also vested it with
additional powers and responsibilities.

The lirst annual report of the Commission which covered the period 1997-98 gives a brief account of the
transition. The new Commission look over the cases that were pending in both the CEDMHR and the
HRTE. The CEDMHR had been serviced by the Sri Lunka Foundation Institute and had not found it
necessary to build up an administrative structure of its own. The TIRTE on the other hand had its own
office and staff including a network of regional offices. The new Commission took over most ol the stall of
the HRTF together with the vehicles and equipment. Some of the problems pertaining to the backlog of
work, the shortage of professionully trained statf and heavily depreciated transport acilitics which the
Commission presently faces originate from the inception, when it had to take over from its two predecessors,

The CEDMHR had concerned itsell with complaints of violations under Article 12 of the Constitution,
while the HRTF dealt with arrests and detentions under the Prevention of Terronsm Act and the Emergency
Regulations. Consequently the responsibilities of the new Commission cover two dilferent categories of
violations. On the one hand it has to protect the fundamental rights of citizens and ensure the observance of
human rights norms in situations in which there has been a lawful derogation of the rights normally enjoyed
by citizens. On the other hand it has to deal with the violations of any of the fundamentul rights coming
under Chapter 3 of the Constitution. Each of these categories has ils own order of urgency and importance
and determines the way in which the Commission organizes its work and sets its priorities, Therefore in the
Sri Lankan context, the Commission has to conceive of its vision and mission in relation to the following
objectives:

» protecting and promoting human rights to meat the challenges and constraints ol a developing,
rulti-ethnic society ;

# coping with the consequences of a prolonged ethnic conflict that has led to violence and war.

¥ safeguarding human rights and minimizing their derogation in emergency conditions demanding
high security.

» giving special attention to vulnerable groups which are deprived of the conditions needed for the
full enjoyment of their human rights. '



Later sections of this report examine the nature of the challenges that the Commission faces as a resull of
this combination and the initiatives that 1t has taken to deal with them.

The report that follows covers the periad 1.1.2000 to 31.3.2001. Tt i presented in six parts. The first pan
describes the situation at the time the present Commission assumed office und presents the mformation and
data on the work done by the Commission on the agenda on which it was al ready engaged, That agenda
focused primarily on the inquiries and investigations into violations under the Emergency Regulations and
PTA and complaints of mfringements of fundamental rights mainly under Article 12 of the Constitution
guarantecing the citizens equal treatment and protection of the law, The second part of the report deseribes
the new initialives taken by the Commission to enhance its institutional capacity and fulfill its mandate
more clfectively. The third part provides brief reports on sclected cases heard by the Commission illustrating
the Commission’s method of work and the guiding principles that are followed. The fourth part presents
an overview of the human rights situation in S Lanka. It briefly evaluates the situation in Sri Lanka
reluting to human rights discusses some of the basic issues that have been raised by international and local
observers and considers the measures that the Commission needs o Like (o respond to these 1ssues, The
fifth deals with some general 1ssues relating o the work of the HRC its scope and authority, The last part
deals with stalT and finance.



Part |

) The Work Programme on Inquiries and Investigations

£ The sttuatios in March 2000

When the present Commission assumed office in March 2000, the work of the Commission wus focused
mainly on the parts of its mandate (Annexire 1)) which dealt with investigations and inquiries mto complaints
of the violation of fundamental nights. The backlog of pending cases that had accumulated fram the
vomplaints during the period 1997- 2000 was estimated at around 11,000, From July 1997 to February
2000 the Commission had received a total of 14,746 complaints of all types und had been able to dispose of
and close approximately 3600 cases. Table I* provides the details. A variety of reasons had contributed to
the accumulation of work, Some of the backlog consisted of the cases handed over to the Commission by
the CEDMIR and THIRTE. The establishment of the Commussion with its enlarged mandate had presumably
raised the expectations of the public who had responded with complaints which were not subject W any
specific time limitation in respeet of the violation. As a result the Commission recerved complamts on
violations that dated back to a period preceding the enactment of the 1978 Constitution,

The average annual workload during the three-year penod had been in the region of 4000 cases. With the
1 ‘ stafl and resources that were avatlable to the Commission 1t had been able to clear only a fraction ol the
workload, Aboul 60% of the complaints that the HRC has received related 1o violations of fundamental
] ) rights of public servanis, The complaints of violations under the PTA and the Emergency Regulatons

. were such that they demanded speedy attention and much of the time and effort of the field stall and
invesligating officers attached 1o the Head Office had to be devoted to this component of the work.
Nevertheless even in this area of work, the system for reporting arrests by the Police and Armed forees and
the monitoring of arrests and detentions by the Commission needed considerable strengthening, Given the
limited staff and the initial tasks of a newly established institution, the Commission had not been able o

. pay adequate attention to some of its other functions such as the improvement of systems and procedures,

review of legislation for comphance with fundamental rights and inlernational norms and research and
education.

Therefore the first task of the newly appointed Commission was to examine the backlog of work and assess
the needs of the institution lor undertaking the functions entrusted to 1t. In this initial assessment the
Commission identified the backlog of work as the item that had to be given the highest prionty.

Simultancously, the Commission began work on the formulation of a Corporate Plan and a Three Year
Work plan which would enable the Commussion to cover its wide—ranging mandate in [ull. This programme

included the task of restructuring the institution to undertake all the essential functions of the Commission
in accordance with its mandate.

"Vide Page 45.
*Vide pape 42.
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The short-term programme

Given these lwo sets of challenges that faced the Comnussion. it formulated and implemented a programme
of work which assigned priority to the activities which required urgent attention in cach of these. This
section of the report deals with the first set of challenges relating to the ongoing activities and the accumulation
of work. In dealing with them the Commission focused its attention on the following:

# The systematization and speedy disposal of investigations und inquiries into complaints.

# The strengthening and improvement of the system of reporting and surveillance of violations under
E.R. and PTA.

The Commission ok urgent measures to reduce delays in dealing with the current flow of work, The
available stafl of legal officers, regional co-ordinators and investigating officers were deployed more
intensively for the preliminary stages of investigation and mediation under the close supervision of the
Commissioners, Short-term courses of training and orientation were provided to upgrade the skills of these
officers. The Commissioners themselves undertook a substantial personal workload Lo resolve the cases s
expeditiously as possible. A computerized case management system is 1n the process of hemng installed to
monitor progress of all pending cascs and ensure the speedy disposal of cases. As a result of these el forts
the monthly disposal of cases ansing out of complaints currently submitted 1w the Commission on violations
of tundamental rights rose from an average of 50 cases 2 month during the yvear 1999, 1o approximately 100
cases during the year 2000. The present rate at which cases are heard and concluded is still insulficient w
keep pace with the inflow of complaints. The Commission has examined its existing capacity with the
present cadres and has already taken action to restruciure the organization and enhance its capacity, A later
section of the report describes the action taken in this regard.

Clearing the backlog

The more formidable task was that of clearing the backlog of work that had accumulated during the period
1997 1o 2000 With the assistance of the Asia Foundation, the Commission organized a special effort to
deal with the backlog so as to enable the existing staff to devote their full lime to the current workload. This
work was undertaken as a special project under 4 Director who was assisted by legal assistants and 4 team
of mediators all of whom were recruited specifically for this work. The project was planned to ensure that
all pending cases in the years 1997, 1998, 1999 would be concluded within a period of 18 months beginning
from October 2000, The progress made from July 1997 to December 1999 is contained in Table 17, At the
current rale of progress the project would be able complete the work well ahead of the due date. A Narrative
Report on the clearing of the backlog is given in Annexure [#.

The Commission was also able to take advantage of the opportunity that this large accumulation of work
provided for the analysis of the types of complaints that were being received. The project was organized to
undertake this task as well. The analysis that is being undertaken reveals the deficiencies and weaknesses

" Vide page 41.
* Vide page 47,



in the existing systems and procedures that lead 1o the violations of fundamental rights. (Part 111 that deals
with Selected Cases provides some relevant examples). This work enables the Commission to identity the
systemic improvements and changes that are needed to prevent violations of fundamental rights. This
would enable the Commission to fulfill the important function vested in it under 1({c ) of the HRC Act
which requires the Commission Lo * advise and assist the government in formulating legislation and
administrative directives and procedures in furtherance of the promotion and protection of fundamental
righis.”

The reporting system and the Central Register

In the prevailing situation in Sr Lanka, the Commission gave the highest priority to the protection of rights
under ER and PTA and regarded 11 as one of its major responsibilities to minimize the derogation of rights
that had occurred. One of the most essential safeguards under these conditions is the surveillance that the
HRC has been empowered 1o exercise in regard to wrrests and detentions. Under section 28 of the HRC Acr,
every arrest made under PTA and ER has to be reported to the TIRC within 48 hours giving the date of
arrest and place of dewenton.

By a direction 1ssued on 31" July 1997, Her Excellency the President has mandated that in such cases a
receipt should be issued 1o the neat of Kin, This is also a requirement under the BEmergency Regalations
issued in 13.05.2000. The Commission observed that there were lapses und delays in the submission of
these reports even though the existing laws and regulations on this procedure were further re-mforced by o
specral directive Trom her Excelleney the President. The HRC itsell had not yet been able ta prepare and
maintain a central register of arrests and detentions. Regular and prompt reporting of arrests followed up
by visits from HRC staff is one of the best deterrents of torture, unlawtul arvest and disappearances. One of
the [irst tasks of the present Commission was therefore to strengthen and intensify the Commission’s
surveillance over the violations under ER and PTA. This it did by

¥ continuing and increasing the frequency of visits o the police stations and improving the
system of reporting;

# installing & hotline which was open 24 hours to receive and respond to  inquiries and
complaints made by citizens regarding  arrests, lorture, disappearances  on which some
form of immediate relief was needed:

»* insisting on strict compliance and following up lapses in reporting:

¥ o cning regular monthly meetings with the armed forces and the Police at which issues
relating Lo the violation of rights occurring under the PTA and ER were discussed and
decisions on corrective action taken., The 1GP has followed up on these decisions and
issued necessary directions to all Police Stations.



While lapscs in reporting continue, they are less freguent and on the whole the Cammission has received
the co-operation of the armed forces and the police to prevent such Japses. The Commission has paid
atrention 1o some of the special problems that arc cuusing hardship to citizens particularly Tamil persons as
aresull of the ER and PTA. One such example was the system of passes [or persons who seek to move in
and out of the Northern Province and their stay outside the Northern Province for short periods for variely
of personal reasons. The Commission inguired into this problem and had several discussions with the
Ministry of Defence, the armed forces and the Police with a view Lo simplifying the procedures and
minimizmg the inconvenience while providing for the essential secunity that has necessitated this systemn.
The Commission has also expressed its concern that the present system is based on administrative directions
which have no legal validity and has impressed on the authoritics the need to put in place a legal regime
which defines the responsibilities of officials more clearly. At the time this report is betng written the
wuork has not yet been completed.

The Tuble 2° provides information on the wtal number of complaints received by the Commission during,
the year 2000 and the action taken on these. The total number of complaints of infringements of fundamental
rights of varous types was 3441, Of this 2599 complaints or 47% were recelved and handled directly by
head olfice. The balance complaims were received by the ten Regional oflices. About 41% of the tomal,
2243, were complaints arising from arrests and detentions. Of these the Comnmussion has inquired into und
disposed of 1729 cases. The balance 59% of the cases were complaints against administrative and executive
action of the state mostly under Article 12 of the Constitution. Two thirds of this category of complaints
were received dircetly by the Head Office the balance was distributed in varying proportions among the
Regional Offices with 639 cases or nearly half of the balance going (o the Kandy Regional Office

Table 3 provides a summary analysis of the type of complaints received. 53% of the complaints were
made by public servants on the ground that they had been victims of uncqual treatment in respect of then
lerms and conditions of service. Their grievances coverced such matlers as recruitment, transfers, promaotions,
and extensions of service, disciphnary inquiries and pensions. These complaints normally require inguiries
i stigations that can extend (o several hearings. From Tuble 27 it can be seen that the Commission
has been able o clear 1283 cases leaving 2 backlog of 1915 cases. Although the outpul has more than
daubled over that of previous years the present situation indicates clearly that the existing capacity of the
Commission is insutficient Lo dispose of the work efticiently und expeditiously. The restructuring that has
been undertaken will help the Commission to deal with this problem.

[RC officers have made 2022 visits to police stations and 310 visits to detention camps in various parts of
the island. The number of arrests that have been reported were 2387, The frequency of the visits that have
been made by the HRC officers has enabled them ta cover almost all of the arrests that were reported and
also detect the detentions of persons who had not been reported. Some of these persons would have been
released within a day after arrest and would not be included among those who are detained for investi zation
beyond 48 hours. Therefore they may not be included in the total number of arrests that are reported.
However some of these cases of detention which are not included in the arrests that are reported are inslances
of failure to comply with the regulations. Thesc are fullowed up by the Commission’s olficers and serious
lapses are inquired into without delay.

" Wide puge 42, ;
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From Table 27 it can be seen that the incidence of arrests and detentions are the highest in the North Fast,
accounting lor 1387 or 36% of the total. Of these Vavuniya and Trinco have reported the largest number of
arrests- 868. The arrests reported 10 Haad Office which includes the Western Province come next — 474 o
nearly one fifth of the total number. The lareest number of detainees were Tamils — 2593 out of a total ol
2849, In the prevailing conditions of an armed conflict between the state and a militant Tamil group the
deropation of rights under the ER and the PTA [alls heaviest on the Tamil community. Among the detainees
there were 189 Sinhalese and 67 Muslims. This ethnic and geogrs :al distribution ol the incidence of
arrests indicates the areas and population groups which are curren ader heavy stress und where secunry
operations are leading 1o a large number of arrests and detentions (s these areas which need the closest
attentron of the Commission.

A list indicating the number and nature of the complaints received by the Commission and its Regional
Offices is at Table 3*.

During the period under review, the Commissioners themselves visited the detainees at Anuradhapura,
Kandy and Kalutara prisons.

Under the present system what 1s recorded in the Commisston's documentation are the cuses which have
been reported directly o the Commission hy a complainant. In some instances. the Commission comes 1o
learn of the violations from local or international media reports and releases uppearing in websites such as
those of Tamil NGOs working abroad. However there has been no systematic regular process ol oblaining
such information. The HRC is in the process of remedying this shortcoming. Table 3% provides the data
relating 1o the categories of complaints received und investigated by the Commission, Briel comments on
the situation relating to the more serious violations are given below,

Forture , deaths in custody and disappearances

The Commission received a total of 552 complaints of torture for the year 2000, These ranged from
complaints of simple assault while in custody to more brutal forms of violence agamnst vicums. In all these
cases, the HRC conducted its investigations, recorded statements and intervened appropriately within the
Commission’s mandate. The Commission ensured that vietims were medically examined, 1 ¢ases in
which this became necessary. The Commission reported its findings to the authorities concerned and Lo the
Attorney General where appropriate.

The complaints include both cases under the ER and PTA and the normal laws for arrest of suspects, The
incidence of torture covers all regions of the country indicaling that the use of unlawful physical force on
persons taken into custody occurs in a wide variety of situations and includes Sinhalase, Tamils and Muslims.
According to the reports from the regional offices some of these cases, particularly where the allegations
are those of simple hurt, do not go beyond the complaint stage and are “settled” after the HRC makes its
first intervention when the victim does not press his or her allegation and feels safe from any further

" Vide page 42,
b vide page 43,



harassment. ‘The presence of the HRC and the increasing awareness of rights appear to have enabled
victims t0 become more assertive of their fundamental rights.

The Commission has noted that the present legislative framework and the system ol surveillance by the
HRC provides the means of nummizing and preventing the nccurrence of torture by v enforcement
authorities as well us tuking deterrent punitive action. Citizens can have recourse to the — eme Court in
cases of torture and obtain relief in the form of compensation. During the period under « view there were
719 eases that came before the Supreme Court. While these presceutions and verdicts have a deterrent
effect, they are not adequate as in most cases the compensation is borme by the State, Recently, the guilty
officers have been held personally hable, However apan from compensation, further action has to be taken
against the officers who have been found guilly as they are liable Tor erimmnal prosceution as well as
disciplinary action: It would appear from the informarion avatlable that such action has not been luken
systematically as an invariable follow up to the verdicts of the Supreme Court. So far, the HRC has not
been able to monitor the action taken 10 cases of torture in relation to all these aspects. The restructuring of
the Commission, which 1s underway. will enable the Commission to assign more personnel and resources
for undertaking a systematic monitoring of the incidence ol torture and action taken in all such cases.

According (o Table 2° there were 5 deaths in custody that came to the attention of the Camnussion
during the period Junuary 2000 to 31 December 2000, The report of the Commission an the complat
regarding the death of Mr. Ganesh Chandrakanthan 1s 2iven in Aunexure . Inoall these cases HRC
bas conducted its investigations. The most tragie and heinous of these was the killing of 26 of the 42
inmates of the Bindunuwewa Camp who were Tamil youth and who had surrendered o the securnily
forces. The Commission held 115 own fact-finding inquuiry into the killings at Bindunuwewa and made
its recommendaltions to the Government. A summary of the Commission’s report on Bindunuwew:a 1s
annexed (Amnexire 1V ). The Commission also inquired into the circumstances of the killing of a prison
inmale in the Kalutara prison. The Commission was satislied that there was no involvement of state
officials in the case of the detainee who is alleged 1o have been killed by other detainees. The Commission
15 alsorsatisfied that steps are bemng taken to wdennfy and deal with the assailants who were responsible
for the murder.

The Commission received reports of 1112 disappearances during the period under review (Table 2%).
These reports include cases where the zllegations are of a general nature thal would apply Lo persons
missing for various reasons to complaints in which the police or armed forces, para military groups or
the LTTE are alleged to have taken the person or persons away. All these cases are followed up by the
HRC and investigated 1o the extent possible. The HRC 1s not equipped to conduct field investigations
to trace the missing persons if the complaints revesl no evidence that the state agencies are involved.
Table 2° provides the data on disappearances. The data indicate that most of the missing persons are
subsequently traced. Of the 1112 reported o be missing 921 had been traced at the end of the year.
Annexure V' gives a summary of an investigation into an allegation that the persons had been removed
by the armed forces.

* Vide page 42,
1% Vide page 50, '
" Vide page 51.



The brief overview of the HR( s activitics in relation o tlorture, disappearanc s, and deaths in custody
indicates that several areas of IIRC's monitoring surveillance and follow up have ta be strengthened as
well as co-ordinated with Government aumthorities and the Attorney General.

# The Commission commenced work on the maintenance of a central record of all information
on arrests, detentions, disappearances and complaints of torture. Most of the relevant information
has been computerized and 1s now readily available. Under a project financed by the Asia
Foundation, the Commission 1s 10 the process ol installing « reporting and information system
which will enable regional offices o transmit the information to the computer network directly
on a daily basis as they obtin the information. This will provide the Commission with an
uplodate system of information enabling it to track all cases ol arrests, detentions, torture and
disappearance [rom the initial report or complaint to the conclusion when a person is releasad
or indicted. The system will be in aperation by 01.06.2002.

7 The improvement of the information and registration system would contribute signilicantly 1o
effective monitoring of these violations and the follow up action. But this alone would not he
sufficient, The surveillance of arrests and detentions has 1o be intensitied by more frequent and
regular visits to police stations and places of detenton, Such surveillance must become the
effective “front line™ for protection of hurnan rights and prevention of violations, The HRC is
orgamzing a special effort to make this a reality,

References by the Supreme Court

During the last year the Supreme Court referred nine petitions to the Commission for investigation and
report in terms of scetion 12 (1).0f the HRC Act. The number of such references has  dropped signilicantly
during the year 2000 compared 1o the number in 1999 during which 33 petitions were referred to the HRC
by the Supreme Caourt. With a few exceptions the petitions referred to the HRC deal with complaints of
unequal treatment made by public servants regarding matiers pertaining (o their terms and conditions of
SCrvice.




Part Il
Plan of Work and Activities for Full Coverage of the Mandate.

Simultaneously with the work that has been reviewed in the preceding section, the Commission addressed
isell o the other parts of 1ts mandate.

The Commission had not yet heen able 1o give adequate attention to its functions under 10(d) and (e}
which required it to review national laws and administrative practices and “make recommendalions Lo
government regarding measures which should be taken to ensure that they are in accordance with
international norms and standards.” The Commussion had not been able w undertake a systematic review
ol the national legislation for incompatibility and inconsistency with the Chapler of the Sri Lanka
Constitution on Fundamental Rights. The Commussion had sponsored and promoted programmes of
human rights education but they did not form part of a well-designed national programme hased on
countrywide assessment of the needs in the different sectors and population groups, The Commission
also did not have the stafl and resources to undertake studics and research on eritical issues pertaining 1o
humun rights.

The Commission was acting in a situation in which several groups sulfered from special disadvantapes
which often lead 1o the denial of their human rights.

#  The war has resulted in the internal displacement of about a million peaple,
# Aboul 5% of the population have gained citizenship rights recently and need supportive
measures that enable them to realise their civic and other rights and concomitant

responsibilities, in full measure,

# There is a outflow of temporary labour migrunts who are finding it difficult to exereise their
rights as permanent residents.

& il

The institutional and legal framework for the protection of the rights of women and children
15 in the process of being developed.

#  The rights of the disabled and the aging demand greater attention, the former because of the
casualties of the war and the latter as a result of the rise in life expectancy.

After the Commission had attended 10 the clearance of the backlog of cases and other urgent tasks
relating to the * front line™ for the protection of human rights, it prepared the Corparate Plan and
Programme of Work to cover the mandate of the Commission as fully as possible. The Framework of the
Corporate Plan is annexed (Annexure VI'7 ). The main initiatives taken under this programme of work in
order to cover the other parts of the mandate not cuvered by the activities described in Part I are the
following:

" Vide page 61,
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The restructuring of the institution.

The new structure of the HRC is given in the Chart annexed”. Under this new structure the Commission
will have three substantive Divisions headed by # Director assisted by the necessary staff. As would be
seen from the details given in the Chart, the new structure will he equipped to cover all the functions that
have been assigned 1o the Commussion under the Statute. The new structure also provides for the
strengthening of the regional offices. One of the major constraints from which the Commission suftercd
was the inadequacy of resources, particularly trained and highly qualified stafT in senior positions. Al the
time of writing the report the Commission has obtained Government's approval for the restructuring and
expects 1o have the new structure operative from 1.04.2002

Review of legislation.

The Commission formulated a wide- ranging project to undertake the review of existing legislation and
sought extra budgetary assistance through the UNDP for implementing the project. The project includes
traming and capacity building of HRC stafl. The Sri Lankan legal system is based on written and unwritten
law and is essentially a plural system of laws containing many laws, customs and practices applicable to
different communities in the country. Certam laws that are contained in our legal system are in violation of
the provisions of the fundamental rights chapter of the Constitution and our mternational human nghts
obligations. There is therefore a need 1o review the existing written and unwritten law of the land in ordur
10 determine whether they are consistent with the provisions ol the fundamental rights chupter and
international human rights norms and standards. The project will undertake this task over a period of two
years selecling legislation for review on an order of priority, according to the importance and urgency of
the legislation. The project has now received the required support and will commence work from 01.09.2001,

Special population groups.

The Commission has addressed the problems of the following groups: internally displaced persons(IDPs),
migrant waorkers, persons with newly gained citizenship in plantation areas and disabled persons.

The first initiative taken by the Commussion in regard to the IDPs was the hearing given Lo Lhe IDPs of the
Puttalam District on the hardships and deprivation of nghts faced by them. These ranged from deprivations
relating to conditions of service of public servants who had been displaced, admissions to schools, exercise
of the franchise, 1o the rights to property from which they had besn forcibly evicted by the LTTE. On the
basis of this hearing, the Commission arranged a Conference with the government authorities dealing with
these problems in order to mediate and resolve them. These hearings revealed that concerted and systematic
action would be necessary to deal with the problems of the 1DPs who constitute a significant group and
would continue to need affirmative action long afler the settlement of the present armed conflict. The
Commission has taken two initiatives to deal with this situation. First 1t has commissioned a study of the
prevailing conditions, types of violations and the capacity of the existing system to deal with them. Second
in collaboration with the UNHCR it is examining the short term measures that can be taken by the regional
oftices o monitor the situation relating to the 1DPs and deal with the violations that occur. As a result of

" Vide page 44,
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these initiatives which have been supported by the Asia Foundation and the UNHCR, the Commission
Cxpeets to make a comprehensive set of recommendations to government with a view W observing the
international norms on the human rights of IDPs. These will include a recommendation on the necessity to
make amendments to the Preser ption Ordinance to safczuard the property nghts of the displaced persons.

The National Worker's Congress submitted an appeal to the commission to review Lhe exisung laws
applicable to the voting rights of migrant workers in the context of the UN Convention 1990 and Lhe
prevailing clection laws. There are about one million S Lankan migrant workers overseas and the NWC
lelt it was the responsibility of the Sri Lankan government to provide them [ucilities to elect their
represenlatives as provided under the UN Convention 1990 which St Lanka ratified in 1996, Al the firs
meeting with the Commission. the participants discussed the issue ofexploring the possibility of introducing
4 postal voling system for migrant workers. The Commission is working in colluboration with this NGO
and expeets to submit recommendations to government. For this purpose the system and procedures that
have been already adopted to pive voung rights to migrant workers in countries such as the Philippines and
Indoncsia are being examined.

Un the problems of new citizens in the plantation area the Commission has held consultations with the
povernment authorities, trade unions and NGOs to inquire into the grievances of this group m regard to
their fundamental and human rights. A meeting was organized by the Commission with the assistance of
the regional offices in Kandy and Badulla for senion police officers stationed in the areas of Nuwsra Lliyva
and Bandarawela to meet the members and other officers of the Commission and trade union leaders in the
ared, The meeting was held at the Nuwara Eliya Town Hall. Assistant Superintendents of Police in Nuwars
Eliya, Hatton, Walapane and Bandarawels Police Stations together with Q1,0 s of 21 pahice stations in the
ared attended the said meeting. The delegation of trade union members was led by Hon, Member of
Parliament, Puthrasiri Gamini and the Commission was represented by three of the Commissioners, Ms.
Manouri Muttetuwegama, Mr. Sarath Cooray and Mr. M. Sclvakkumaran and Mr. §. Wijegoonawardana,
the Secretary of the Commission.

The grievances of this group are wide ranging and include such matters as language rights, issue of national
identilication certificates and admission to schools, This is a area which will be kept under ¢lose surveillance
by the Commission,

The Commission has also been concerned sbout the rights and the welfare of the disabled persons in the
country as they form a most integral part of the population. The 1978 Constitution too emphasized the nead
to make special provision for the advancement of disabled persons.

The Commission in pursuance of its mandate intervened in support of the petitioner in the cases hearing
numbers CA 602\ 2000 and CA 603 \ 2000 filed in the Court of Appeal by seeking the permission of court
to be added as a party 10 the said applications with the approval and the consent of the petitioner. which was
The Public Interest Law Foundation. The two applications addressed some important issues with regard o
the rights of disabled persons under the Protection of the Rights of Persons with Disabilities Act No. 28 of

1996, They complained of the failure on the part of the respondents to provide facilities for the different] ¥y
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abled persons to gain access to public buildings, to cross the roads and to ensure their safe movement
within the city. The said inaction on the part of the Respondents is violative of the provisions of the
Protection of the Rights of Persons with Disabilities Act and also violates the petitioner’s fundamental
right to equality under Article 12 of the Consutution.

The petitioner has sought @ mandate in the nature of a writ of mandamus compelling the respondents Lo
comply with the statutory obligations of the Respondents under the Protection of the Rights of Persons
with Disabilities Act. The above-mentioned two applications are presently pending determinution before
the Court of Appeal.

On children and women the HRC noted that there are special institutions to monitor the implementation of
the Charters and Conventions pertaining to the rights of these groups. The Commission proposes 1o work
in close collaboration with these institutions and have institutionalized links for such collaboration when
the restructuring of the institution is completed and the substantive Division responsible for this arca 1s in
place.

Human rights education.

From the inception, the Commission has undertaken programmes to promote awareness ol human rights.
During the lust year the Commission with its ten regional offices luunched several awareness programs
largeting different groups ranging from school children and teachers Lo police personnel, the armed forces
and public servants. The Commission officers and regional co-ordinators collaborated in several human
rights education workshops and seminars organized by non-governmental human nghts organizations and
other agencies,

The Commission’s preliminary survey of needs and existing capacity in the field of human rights education
indicates that there is a great deal 10 be done in co-ordinating the activities of various agencies imparting
human rights education, providing guidelines and developing curricula suited to the specific problems and
contexts of Sri Lanka. Most stale systems and practices have come into operation during a period when the
human rights dimension in executive and adnuimistrative action was not specifically taken into account.
T'he human rights education programme has therefore not only to impart the knowledge pertaining to the
laws and procedures that have been put in place to protect the individual's fundamental rights: it has a far
more important challenge lo meet: it has to promote the far-reaching attitudinal changes and inculcate the
value systems that are integral to the protection of human rights,

Taking these needs into consideration, the Commission has formulated a proposal for a national programme
of human rights education and is in the process of negotiating extra budgetary assistance for this proposal.
This programme has two broad objectives. First it is specially targeted to bring the state agencies and the
public into a more informed and constructive relationship with the HRC and promote a human rights
culture within the state and among the public. Second it is designed 1o develop partnerships with the NGOs
who arc already engaged in the field of human rights and ¢nable them to extend their reach and complement
the HRC more effectively m the protection and promotion of human rights. The Commission’s programme
13



on human rights education will form part of the programme that is beimng imitiated by the Ministry of
Constitutional Affairs under the UN Decade for Human Ri his Education.

Other areas of the Commission's mandate

During the year under review the Commission dealt with two other situations in which issues relating 1o
mfringement or imminent infringement of fundamental rights had arisen. These were

(«t) The censorship regulations under the Emervency Regulations of June 2000
(b) Infringements of Election Law in the Parliamentary Election of October 2000,

The Commission assisted by a few external consultants reviewed the censorship regulations and
recommended that the censorship should be governed by elearly formulated guidelines in order to ensure
that the derogation of the fundamental right of free speech 1s specific and narrowly defined o the extent
strictly required by the exigencies of the situation. The report went on Lo elaborate on how this principle
might be applicd in the context of Sri Lanka's public emergency. The Commission’s report is annexed
{Anmexure VIP),
The Commussion received several complaints relating to the administration of the 10th Parliamentary election
ol §ri Lanka held on 10.10.2000. These must be viewed in the background of developments in 1999, The
Supreme Court in its judgment on the case brought against the Elections Commissioner for the pustponement
of the Provincial Elections by the Free Media Movement in March 1999 had ruled that the citizen's right to
vote as provided for in the Constitution is an essential part of the fundamental right of freedom of speech
and expression. This judgment brought the election-related matters bearing on the rights of voters within
the mandate of the HRC.

Two ol the petitions received by the Commission were submitted by non-governmental organizations and
human rights activists, the others by concerned members of political parties. Three petitions complained
of infringements or imminent infringements of the rights of voters. Two petitions complained against
government action which interfered with the functions of the Elections Commissioner. One petition which
was submilted by the Chairman UNP on the grounds of unequal treatment against the Independent Television
Network lor their telecast of election news was referred by the Supreme Court to HRC far investication
and report. All complaints were settled after the respondents had given uppropriate undertakings.

Two petitions submitied by non governmental organizations and human rights activists complained of
imminent infringements of voters’ rights and requested a full disclosure of all steps taken by the Elections
Commissioner and the IGP to prevent such violations. At a full hearing of the petitions, the circular
mstructions and other directions pertaining to the conduct of the elections were made available to the
petitioners. The main issues raised by the petitioners were discussed and further precaulionary measures
agreed to. A summary of the meeling and the decisions taken are given in Anrexure VI .

These decisions provide a basis for future follow- up by the HRC.

" Vide puge 65. '
" Vide page 67,
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Part llI

Violations of Fundamental Rights Under Article 12 of the Constitution -
Selected Cases

The selected cases that are summarized below illustrate the types of complaints received by the Commission
under Article 12 of the Constitution, the nature of the investigations that are conducted and some of the
principles that guide its findings and recommendations.

Violations of the rights of public servants in the restructuring of their service

There are several cases which have come to the HRC deal with alleged violations of the fundamental rights
ol public servants in the restructuring of the service to which they belong,

The Tollowing case deals with a situation which illustrate the type of alleged violation.

The petitioners had been ubsorbed into the Principals service by Cabinet dircctive on the ground that they
had acted in posts of Principals and Deputy Principals in difficult stations and had performed satisfactorily
in these posts, These appointments were outside the normal scheme of reeruitment w the service which
was on the basis of competitive examinations and on seniority and merit from among officers who had
certain stpulated educanional qualifications und periods of service.

In 1996 the Ministry of Education restructured the Principals” Service under a new minute — The Minute of
the Principals’ Scrvice of 31, 12 .96. Under this minute the Service had been restructured and the past
service which had three grades of officers had been converted into a service with four grades with enhanced
salary scales. The absorption of officers from the old service to the new serviee and the conversion of their
salaries to the enhanced salary scales was done in terms of the instructions issued by the Min'stry circular
of 17.03 1997, According ro the critenia stipulated in this circular, the petitioners were absorbed 1o gradces
lower than the grades to which the other officers had been absorbed. This was because the scheme of

absorption distinguished between the principals who had come through the normal scheme of recruitment
und the petitioners.

The effect of the restructuring has been 1o place those who had entered the Principal’s service through the
normal scheme of recruitment. possessing the required academic qualifications and the eligibility criteria
specified in the Minute of the Principals’ Service 1986, on one grade higher than the principals who had

entered the service withoul sitting the competitive examination and without the eligibility criteria specified
in the Minute of [986.

It would appear that the restructuring of the Principals’ Service has been undertaken as part of the national
policy o improve the quality of education and to maintain and recruit  a cadre of principals with the
required qualifications and capability, The distinction that has been made between the petitioners and the
other officers are based on clearly defined criteria and these criteria are directly related th the objeclive of
the restructuring which is to improve the quality of the service. 1tis however important that in this process
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those who are already in service do not suffer any diminution of the rights they may enjoy by way of salary
and other henefits as well as any prospects of advancement.

& As uresult of the restructuring of the Principals Scrvice the petitioners have not lost in
salary. The new salary structure has resulted in some enhancement of the salary although
this was less than the inerease received by their colleagues who had satisfied the ¢l igibility
crteria. They are also eligible for promotion to the next grade as before on seniority and
meril.

¢ Under the restructuring the petitioners complain that their colleagues with less service
and lower salaries had been promoted to the higher grade. As against this it has o be
noted that even under the scheme that existed. the competitive examination provided
the opportunity to their colleagues who were better qualified to advance in the service
well ahead of them. What is at issue is whether the restructuring would have materially
affected the prospects of the petitioncrs by denying them opportunitics ol advancement
that they would have enjoyed under the old scheme. As 40% of promotions are reserved
for seniority and ment, it 1s doubtful whether this would be the case.

The petitioners case raises some major 1ssucs on which the Commussion necds (o decide on some suicing
principles. In the case that has been discussed. the petitioners buse their claim on thei right to be treated
equally with their colleagues after they entered the service whatever be the basis on which they entered 11,
There is however a clear distinction between petitioners and their colleagues in regard Lo entry and this
distinction has a bearing on the requirements of the service and the stundards that have 10 he maintained.
The absorption of the petitioners has been in recognition of the service they renderced as acting principals in
difficult stations. After their absarption into the service their deployment and promotions will be based an
criteria that apply to the service as a whole, If under such criteria, educational qualilications and merit that
18 proven through the competitive examination are given consideration in deployment and career advancement
and consequently the colleagues of petiioners enjoy beller opportunities than the pelitioners, pelitioners
have no legitimate grounds to compluin.

The scheme of recruitment 1s designed to maintain the standards and quality of the service so as Lo enable
it to perform its [unctions efficiently. Where there are categories of cmployees absorbed into the seevice for
speciul reasons, state institutions should be free to distinguish between such employees and the employees
normally recruited in matters such as deployment and advancement, il such distinction is essential to the
satisfactory perfarmance of the functions of that service, It is best that these conditions be laid down and
made known to the employees who benefit under the special actions taken Lo ubsorb them.

In the restructuring of a service the state institutions should be free to provide new avenues of advancement
and other incentives Lo recruit or promoic the personnel who satisfy the requirement of skill and capability
needed to undertake new tasks and duties that become essential in the process of improvement and
development. An example would be the need for computer literacy in the school system and a scheme [or
recruitment of teachers with computer skills. A restructuring of the teachers service may be designed to
recruit and promote teachers with specified levels of computer skills. Under such a scheme the teachers
already in service who have acquired these skills may gain advancement well ahead of their colleagues
who do not acquire such skills. Teachers without computer skills may nol be able to aspire to some of the
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new positions and higher grades created by the restructuring. These situations cannot give rise to cases of
uneyual treatment. The changes that are introduced are in the best national interests. In such situations the
officers should either be given the opportunity to retrain themsclves or il they are not in a posinon o
undergo such refraining, they should be given the apportunity 1o retire with some measure of compensation
for early retirement,

A seheme of promotions in a state commercial bank

In o similar case five complamants who were emplovees of a state commercial Bank alleged that a scheme
of promolions formulated and implemented by the Bank had violated their fundamental rights. Promotions
in the Managenal Grade from Grade I (3) to Grades 111 (25 and 111 (1) had been governed by a Crcular
(referred w hereafter as Cirenlar 1) which laid down certain criteria. These eriteria included the suceessful
completion of a written exanmination. Applications for promotion had been invited in November 1993 from
employees who satisficd the criteria of eligibility. The tive employees who were complainants in this case
had upplied in November 1993 1o sit for the examination prescribed by Circular 1. However, the Bunk had
not been able to hold the prescribed examination for a considerable period as the Bank emiployees had (iled
actions m court against the scheme of promotion. Consequently the complainants were unable to fulfill this
condition due 1o ¢ircumstances beyond their control

While these cases were pending the Board of Directors approved the promotion of olficers in Girade 111 (3)
to Grade I11 (2) subject to the officers having a minimum of 5 years service in Grade 111 (3) and asanstactory
service record. The decision to make these promotion was taken in December 1995 but the effective date of
promotion wus back-dated on criteria based senionty. The Petitioners were amongst those who were promoted
to Greade TI1 (2) under this scheme

It was also specifically stated that the envisaged promotions were not cadre-based and would be awarded
onaonce and for all basis. The Board also stated that once these promotions were effected the then existi ng
promotion scheme relating to Grade 11T (2) would cease Lo be operative and the Bank would formulate a
Iresh promotion scheme o be implemented in the future. It was also stated thal « seniority list would be
issued in due course.

In September 1996 the Board of Directors of the Bank decided amongst other things W promote 368
Assistant/Deputy Managers in Grade III (2) to the Manager Grade-Grade ITI (1 ). This decision was made
on the recommendations of a Committee appointed to study and report on the demands made by the trade
unions on the promotions to the Assistant Manager's Grade and the Manager's Grade. According Lo the
existing procedures 30% were to be promoted on seniority and 70% waus to be from officers who had
passed the wrillen competitive examination which had been held in 1982 and 1988, This means that of the
368 vacancies for Grade T11 (1), 110 employees were to be promoted on the basis of seniority and 258 on
the basis of & written examination. However, the Board Paper reported that there were only 198 Deputy
Managers and Assistant Managers who had passed the written competitive examinations and as such the
balance 60 in that category would also have to be promoted on the seniori ty basis. The Bank in pursuance
of this decision filled the 368 vacancies in Grade 111 (1) by promaoting the following officers:
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1. All the 200 officers who had passed the writlen competitive examuination held in 1982 and 1988

2, Offcers in Grade 111 (3) since 1972- 57 Officers

3. Officers in Grade 111 (3) since 1973 -01 Officer

4. Officers in Grade 111 (3) since 1975 -60 Officers

5. Officers in Grade 111 (3) since 1978 -50 Officers. As there were more than 30 officers in this category
the senior most officers in the Bank's service had been selected.

The five complainants did not become eligible for promotion on the criteria that had heen adopted. The
complainants do not contest this position.

The five complaints submitted that their fundamental rights had been violated on the following grounds:

(1) No new scheme of promotion was adopted by the Bank to replace the Circular | governing promotions
though the Bank had invited employees w subnut their views for a proposed scheme of promotion
tor Grade 111 (2) from Grade 1T (3) and to Grade I (1) from Grade 11 (2) by a commumeation
addressed to them in 1996,

(i) The examination preseribed under Circular 1 was never held though applications were called,

(11)  In the absence of any new scheme of promotions, the scheme under Circular 1 continued w be
operative and the petitioners were chgible for promotion o Grade U1 (1) under that scheme of
promotion.

(iv)  The decision of the Bourd of Directors of the Bank o efTect promotions on the new criteria that had
heen adopted in September 1996 was designed to override the Circular I and to favour selecled
employees.

{v) Nu prior notice of the criteria adopted by the Respondent. Bank in September 1996 for promotion
to Grade TIT (1) was given.

(vi)  The decision taken by the Board of Directors to promote officers to Grade [II was contrary to the
cxisting scheme of promotion prescribed under Cireular 1.

(vii)  The decision also amounted to an unreasonable classification that excluded the petitioners and the
other officers on behalf of whom the petitioners have sought reliel.

(viii) That the category who had completed the writlen ¢xamination consisted of employees who had
passed the examination in terms of a Circular issued in 1988 which was to apply for one round of
promotions only.

(ix)  Only those who are in Grade 111{2) and have applied to sit for the examination prescribed by Circular
N0.252/91 are eligible for promotion to Grade [1I(1) and that complainants as well as other officers
in this category should all be promoted to Grade 111(1).
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| The Bank argued that there was no violation of the right of the Petitioners as the scheme of promotion
adopted by the Bank was the most reasonable and justifiable scheme any body could have adopted n the
| prevailing eircumstances. They made the following submissions in support of their contention:

{i) Circular | which provided for a scheme of promotion to Grades 11T (3). 111 {2y and HI{ 1) was mcant

to formulate and regularize a svstematic and ratonal promotion scheme. [owever, the Bank was

. prevented from holding any examination and effecting any promotion under the said Circular due
1o court cases filed by some cmployees.

(ii) When the need 10 promote officers o Grade 111 (1) arose, the Bank bused their deciston on the
recommendations of the Committee which had studied the schemes of promotions and the demands
of the trade umions.

(iti}  The 168 officers promoted on the basis ol senonty were already placed in Grade 111 (2) consequent
tor the decision taken on 7.12.1995. In calculating the seniority of officers the Bank took mio
constderation the length of period they served in the Bank in the officer prade as well as in previous
grades in clerical service of the Bank

{v)  The Petitioners had nox challenged the promotions of 200 officers on the results of commpelitive
examinations. They only challenged the promotion of the balunce 168 officers on the hasis of
SCniority.

(vi)  With regard to three categories based on sentority, the petitioners cannot complain as these officers
reached Girade 1I13) 1n 1972, 1973 and 1975 respectively and that they were all promated (o Grade
1T (2) with effect from 7.12.1995. None of the five Petitioners reached Grade 111 () belore these
years,

{vii)  Butwith regard to the fourth category ol officers promoted to Grade 111 (1) on the basis of semaority,
: the criterion was that they should have heen promoted to Grade 111(3) in 1978 and therealter 1w
Grade 111 (2) on 7.12.1995, Although there were 50 vacancies for this category, there were 579
officers who satislied this requirement including three complainants. As only 30 could be Promuoted
| from this 529, the Bank decided to promote the senior most 50 officers in the bank service. The
Bank claimed that the following criteria were adopted to achieve this objective:
a) an officer must have served at least 33 years in the bank and
b) he or she must have been promoted to Grade TIT (3) in 1978.
The Bank contends that none of the five complamants szlisfies these criteria,

On the evidence that was led befare the Commission, it was established that the Bank was confronted with
a situation that could not be resolved within the scheme of promotion under Circular | which the Bank
claimed was designed to provide for systematic and rational promotions. The Bank was not able 1o hold the
examinations prescribed under the said Circular 1 on account of the cases filed in the Districl Court and
Supreme Court. As such, no promotion was cffected under this circular. The Bank claims that the Circular
I became inoperative after a Judgment delivered by the Supreme Court in favour of the f!m[.}li_;}'EES who had
petitioned against certain promotions made by the Bank. The Bank further states that the scheme of promaotion
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under Circular | was replaced by the decision of the Bourd of Directors taken in September 1996, However,
this position taken by the Bank is not tenable. The decision made by the Bourd of Directors in September
1996 applicd Lo a specitic sel of promotions and did not constitute a new scheme of promaetions that was to
be operative in the future. When the impugned decision of the Board of Direciors of the Respondent Bank
was made in September 1996, it was the Circular 1 which continued to gavern the Scheme of Promotion
for Grade IV, Grade ITT (3), Grade I11 (2) and Grade IIT (1) in the main service of the Bank. The submission
of the Respondent Bank that they were precluded from acting under Circular 1 due to court cases does nof
entitle them to act in a manner which infringes the fundamental rights of some ils employees. Given the
cireumstances of the case it was the responsibility of the management to replace the scheme ol promotion
under Circular 1 with another scheme which gave adequate notice to the employees. Furthermore, when
the Bank promoted a large number of employees from Grade HI(3) to Grade HI(2) in 1995, it undertook 1o
lormulate a fresh promotion scheme 1o he implemented in the future, but no such scheme was introduced in
its place. Similurly the Bank did not issuc any seniority list though the Circular Letter relating to these
promotions stated that a seniority list would be issued in duc course. The decision taken in September 1996
was therefore in violation of the existing Staff Circular

The complainunts enjoyed a legitimare Capectation, it nota legal night. emanating from Circular | and the
application for promotions that had been invited under that Cireular. They were not given the opportunity
Lo pass the written examination that had been prescribed. When the management fanled w [ulfill the conditions
required under the circular and adopted another set of criteria without giving prior notice to emplovees und
making the complainants ineligiblc, the complainants had a legitimate cause to compliain that they were not
extended the constitulional guarantee of the cqual protection of the law

It was the view of this Commission that the most logical remedy in the circumstances of this case would
have been to annul the 368 appointments made under the inpugned decision to deem those who have been
appointed to have been on an gcling hasis until fresh appointments are to be made 1o those positons
following valid procedures and rules, Such a scheme waould then give equal opportunity to the complainants
and the officers who were in similar circumstances. However, the Commission refrains from recommendi i
that the impugned decision of the Board of Directors be declared null and void as no opportunity had been
alforded to thuse 368 officers who would be adversely alfected by such a recommendalion to prescnt their
case. Even the complainants have not praved for such a declaration.

On the other hand, the sequence of events in this case had created a situation in which the complainants
themselves were not cligible for promotion under the scheme of promotion according to Circular | at the
time promotions were made. This was [or the reason that they had not had the apportunity o sit and pass
the written examination. Therefore. the most that can be said is that their rights have been violated in that
they have been denied the opportuni ly to compele for promotion on the terms laid down in the scheme of
promotion that was in operation, After this is granted. it should be notad that the complainants would have
had o pass the written examination to qualifly for promotion. Any relicf granted to the complainants would
need to take all these eircumstances into consideration. The Commission therefore refrained from
recommending that the complainants be promoted to Grade T as requested by them, Instead the Commission
decided that what might be considered in their case was adequate compensation and solatium.
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Violation of rights relating to school admissions.

Gach year the Commission deals with a large number of complaints regarding admissions to the [irsl year
ol schooling. A review of the cases indicated that the Commission needed to decide on a set of principles
and criteria that had to be applied umformly in all these cases.

In several cases of mediation that had been undertaken, the mediator had acted on the basis that il a student
had been admitted in violation of the rules governing distance, then complainants who reside at a distance
closer to the school should be admitted even 1f they do not have a right o admission on the distunce
criterion that has been correctly used for school admissions. For example if the limit for the distance [rom
the school is 35 meters and if the principal of the school has improperly admitted a child who lives at a
distance of 50 meters in violation of the rule for distance, then complainants who live outside the 35 meter
limit but who are ¢closer than 5 meters have a "nght” 1o be admitled,

AL present the cases heard are decided on the complainant’s rights in terms of the rules and criteria that
have heen correctly applied in accordance with the Ministry circular governing school admissions. The
applicants fall into several categories. In most schools there are three main categories; quotas are assigned
by the Ministey of Education for each of the them. The three are chief occupants, non- chiel oceupants, and
old pupils. The assisted schools taken over in 1962 have religious quotas as well,

The applicants must produce documentary proof of residence for a specified period. The qualifying distunee
from the school is determined as the distance of the applicant who qualifies last within the quota in terms
of distance. If for example the guota for the chief occupant category is 35, the distance will be caleulated by
taking the 35 closest 1o the school. The caleulation is done by druwing a line or radius on a map for the arva.
The distance will therefore vary from veur Lo vear, giving rise to complaints that while one child from 4
family has been admitted another from the sume family has not been considered eligible. These situations
are inevitahle with the strict application of the existing rules.

Mauny complaints are based on the argument that other students who do nat qualify on the distance eniteria
have been admitted and that the complainunt resides closer to the school than students so admitted, although
the complamant himself does not satisly the distance criteria that are applicable for correet admission. In
these cases the HIRC has informed these complainants that there has been no violation of their fundamental
rights as they were not entitled for admission on the rules that were stipulated. The Commission has taken
the position that violations of the rules in individual cases have to be inquired into independently and dealt
with administratively as separate coffences. What may be necessary is l examine whether other applicants
who were next in line according to distance had been denied admission as a result of the improper admission
of a student or students who did not qualify. It is only il the complainant can establish that he was next
closest to the school and that a place that was rightly his has been filled by the improper admission that he
would be entitled to redress. Legal officers have therefore been instructed to obtain full details of the
admissions, and ascertain how the distance criteria have been applied and the cffect which the violations, if
any, would have had on the admissions. If students have been admitted in clear violation of these rules,
whatever evidence is forthcoming is recorded with a view to reporting these violations Lo the Ministry and
recommending appropriale action. Here it should be noted that there would have been other parents who
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would not have been able to admit their children under the distance rule, who may be hiving closer to the
school than the complainant but who had not appealed for the reason that they had accepted the fact that
they were not entitled according to the rules that had been stipulated. Had they known thal an admission
made in violation of the distance rule would have made them cligible they too would have appealed and
would have had better claims than the complainant.

Other appeals to the TIRC deal with the evidence relating to the category o which applicants are assigned
— chict occupant and non-chief occupunt — and evidence of residence. There have heen many inslances
where complainants have produced the necessary evidence before the HRC but had [ailed to produce the
evidence as required at the time when they were interviewed by the school authorities. In these cases the
HRC hus refused 1o intervenc. The rules regarding documentary proof clearly specify that they should he
produced at the time of interview and that no new documents can be intraduced aller the interview. No new
documents are entertained by the appeal Board, These rles are required to ensure that the admissions are
completed within a given time, Parents have to bear the consequences of any omission on therr part,

Tho cases that have been heard indicate that the rules regulating school admissions are being violated with
impunity, HRC would have 1o take such action as is necessary to prevent these abuses, A hst of the
violations that have come to the notice of the TIRC will be compiled and a [ull report on the circumstances
i which these violations have taken place sent 1o the Minister of Education with our recommendations.

There is more to be done to make the system more transparent. The applicants need ro be informed more
lully of the conditions that huve (o be fulfilled, for cxample through application forms which leave no room
for ambiguily. The appeal hoards should be independent of the schools responsible for admission, The
criterin themselves and the way they might be applied may have to be reviewed. For cxample it has been
noted that in the case of admissions to Kingswood College the quota system [or chief accupants and non-
chief occupunts had led to the anomalous situation where a “non-chief occupant” residing further away
from the school than a chiel vecupant hecame eligible,

The HRC has decided to select a location with a high incidence of violations of the rules govermning school
admission and hold a public hearing. Such a public hearing would throw more hight on the nature and the
extent of the irregulanities and would also educate the public on both their rights and duties and help to
reform the system.

Violation of rights during secondment and conversion of service.

Omne of the cases thar came before the Commission illustrates the serious grievances that are caused in
situations when disciplinary action is taken against officers who are seconded or who belong to a service
which is transferred from one authority to another. In most of these cases, the victim finds it difficult o
obtain relief. The respunsibility for dealing with the case is divided between the department in which the
officer held his substantive appointment and the department to which he was seconded. As a result no
single authorily takes full responsibility to ensure that the case is dealt with expeditiously und fairly.

In the case that has been selected Lo illustrate these problems, the petitioner was serving as a Cultivation
Officer in the Ministry of Agriculture since September 1984, With the amalgamation of several services in
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1989, he beeame a Grama Sevaka in January 1989, He was released on secondment [or lwo years to the
Ceylon Fertilizer Corporation (CFC), (the predecessor of the present Ceylon Fertilizer Co Ltd.), through
the Secretary to the Ministry of Agriculture. Colombo. The CFC appointed him as a District Marketing
Officer in Jaffna with effect from 1 June 1990 for a period of two years and therealter he was detailed (o
serve the Trincomalee District 10 days a month under the supervision of the Regional Manager, Polonnaruwa.
Meanwhile, the petitioner’s period of secondment had expired but neither the petitioner nor the CFC had
taken any action to regularize the position by either an extension of the petitioner’s secondnient or by Ihe
petitioner’s retirement and absorption to the CFC’s service.

In September 1995 (he petitioner was arrested and remanded on charges of fraud and misappropriation and
inclicted before the High Court  The Chairman CFC thereupon interdicted the petitioner, His monthly
salary and other payvments were stopped during the period of interdiction.

In May 1999 he was acquitted by the Iigh Court. A revision application agaimst the judgment of the Higl
Court was filed by the Attorney-General and was listed for support in September 19949, This upphcation
lor revision was dismissed by the Court of Appeal in November 2000,

After interdicting the petitioner in September 1995 the respondent had served charges on him and obtained
his explanation. However no inquiry was held, Two vears later in September 1997 the respondent has sen
aletter to the Government Agent, Jaffna under whom the petitioner had served in his substantive capacity
a5 Grama Sevaka with a copy 10 the pettioner By this letter, the respondent informed the Government
Agent that CFC Lid. was reverting the petiioner ‘to his substantive position in Jaffna Kachcheri with
immediate elfect.” It also requested the Government Agent to tuke appropriate uction against the pelitioner
in terms of the Estabhshment Code with regard to the charge sheet and the explanation given by the
petitioner.

The letter informing the JalTna Government Agent of the fact that the petitioner was being reverted to his
substantive position in the Jaffna Kachcheri was not sent through the Ministry of Agriculture, Colombao,
Nor was 1t copied o the Ministry, It should be noted that the petitioner joined the CFC on secondment
through the Ministry of Agriculture.

The petitioner’s request that he be reinstared by the respondent as District Marketing Officer in CFC Lid
was turned down by the respondent. Similarly. the allempts at reverting to his substantive position us
Grama Sevaka Niladhari under the North East Provinei al Public Service too did not receive a positive
response as Grama Sevaka Niladharies were brought under the Central Government with effect from

01.01.1995. The Provincial Public Service Commission regretled its inability 1o take the petitioner back as
this category of officers did not belong to them.

The Secretary to the Ministry of A griculture through whom the petitioner was seconded 1o the respondent
wrole to the Ministry of Public Administration reverting the pelitioner to his substantive post. However.
the Ministry of Public Administration had informed the Secretary lo the Ministry of Agriculture thut the

pettioner could not be everted to his substantive post as he had been employed by CFC Ltd beyond
31.12.1993,
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Thereafter, the petitioner sought the intervention of the Human Rights Commission by a complaint dated
04.11.1999. He alleged that his fundamental right guaranteed under Article 12 (1) of the Constitution has
heen violated by the respondent by not reinstating the petitioner to his pusition held in CFC Lid. He sought
the following relief:

1. remstatement in the post of district markering officer;
2. paymeni of arrears of salary from September 1995, and
3. placement on grade 1V of the DMO service,

The pettioner conlended that once an employee is acquitied or discharged from any criminal case. the
respondent should reinstate the employee and his refusal to do so is in violation o' Article 12 in that it
inlringes the right to equal protection of the law as well as becoming arbitrary and capricious. He also
claims that since the secondment of the petitioner was on the request of the respondent, 1t was the duty of
the respondent to have reverted him (o his substantive post in the Jaffna Kachcheri when the period of
secondment came to an end. It was also claimed that the then Chairman of the respondent gave a verbal
assurance that the pentioner would be absorbed in CFC Lid. The petitioner’s Counsel further argucd that
the respondent’s failure 1o obtain the necessary extension of secondment as well as the action af the
respondent in granting the petitioner an open ended extension of service in June 1992 amounted 1o his
being absorbed into the service of CFC Lid. He also argued that the respondent continued 1o pily the
petitioner heyond the secondment period as un employee of CFC Ltd. It was only when the serests (ollowed
by the criminal prosecution of the petitioner ok place that the respondent interdicted the petitioner and
thereafter decided to revert him to the previous post in the Jaftna Kachcheri

The respondent argued that the petiioner was never 4 permanent employee of CFC Lid and that the
respondent had all the authority to decline to take the petitioner back und revert him to his substantive post
in the Jaffna Kachcheri, It was also contended on hehalf of the respondent that the petitioner was at fault in
not getting his secondment properly extended when the approved period expired, It was also suggested that
lhe verbal undertaking given by the tormer Chairman of CFC Lid was not adequate and it should be the
petitioner who should be blamed for not getting himself properly absorbed into the permanent service of
CFC Lid if any such promise had ever been given. The respondent further arzued that under the rules of the
Establishment Code (vide section 19 of Chupter XLVIII), the respondent could take suitable action against
an employee who is convicted by a court of law and also against an emplovee who was acquitted or
discharged or [ound not guilty by a court of law. The respondent pointed out that he could not take any
disciplinary action against the petitioner as he was on secondment and that the legal authority to rake
disciplinary action against the petitioner was with the Government Agent of JalTna, It was for that purpose
that he was reverted to the former post and the Government Agent of Jaffna was requested to take disciplinary
action against the petitioner.

It was also argued that cven if there was a wrongful termination, CFC Lid would be willing to pay
compensation to the employee instead of reinstating him — a course of action that is normally open to the
employer in a case before the Labour Trbunal. It was also adverted by the respondent that the petitioner
did not take any steps to report to the Jaffna Kachcheri when he was sent a letter reverting, him to his
substantive post.
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Having considered the facts and legal issues involved in this matter, atlempts made by the Commission 1o
bring about an acceprable settlement proved unsuccessful. The respondent was prepared to make a payment
of two years’ sulary 1o the petitioner in lieu of reinstatement. Later on he was prepared to increase the
payment of compensation to four years' salary in lieu of reinstatement. The respondent, however, was not
willing to reinstate the petitioner. The petitioner, on the other hand, wanted to be re-instated as he had not
been found guilty of any offence. The petitioner argued that his future and his chances of celling other juby
if he was not reinstated or reverted to his carlier position would be jeopardized. ITe stated that the reversion
had been virtually ruled out by the Ministry of Public Administration, though his client was ready to aceept
and go back 1o the former post.

It was suggested by the Commission that the petiioner be taken back as the District Marketig Olficer and
be given back wages. The respondent could then give advance notice to the petitioner that the respondent
would not need the services of the petitioner after twelve months and that he should revert o his substantive
position. This notice can be gIven no sooner than the petitioner is reinstated in the postof District Marketing
Oflicer. To facilitate the petitioner w obtamn a reversion, the respondents could write to the relevant authoritics
about the admimstrative lapses which had occurred in dealing with the petitioner’s case and request them
to recerve back the petitioner. The Commission also suggested that if before the end of twelve months, (by
which ime the penitioner ceases 1o be in service of CRC Lid), the petitioner is unable to sceure the reversion,
he could seek the assistance of (he Humun Rights Commission. Although the petitioner agrecd Lo this
suggeston and even sugegested (hat during that period he could find some other employment and would
leave 1f CFC Lid did not want 1o continue him in service, the respondent did not agree 1o the proposed
settlement.

Inits findings on the case, the Commission emphasized the following fucts. The petitioner was seconded (o
the CFC through (he Ministry of Agriculture and Lands for 4 period of two years with effect from 01.06. 1990,
This was donc on the request of the CFC. According to the onginal letter of sccondment. the petitioner's
period cxpired on 31% May 1992, Although there was no formal extension of the secondment period either
sought by the petitioner or by the respondent from the relevant authorities at that time. the respondent
continued the petitioner in employment. In 1993 the then Chairman of the CFC sent a letter to the Regional
Manager, Polonnaruwa informing him that the petitioner then serving as the District Marketing Officer,
Jalfna, was being detailed to look after the fertilizer distribution in Trincomalee in addition to his normal
duties. Copies of this letter were sent to the Pravi neial Director of Agriculture, Northern & Eastern Provi nee,
the Marketing Manager, CFC, the Regional Manager, Anuradhapura and the petitioner. The respondent
continued Lo employ the petitioner in the post ol District Marketing Officer of CFC Ltd and pard him
salaries and other payments withaur any break even after the expiry of the period of secondment until he
was interdicted in September 1995 The petitioner had therefore good reason to expect that he would
continue in service in the CEC,

Both the respondent and the pelitioner are to blame for not regularizing the position alter the
term of secondment had expired. The petitioner had to either formally retire or resign from his

substantive post or seek a further extension. The respondent on his part had to ensure this wus
done,
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The respondent has accepted that the CFC did not have the legal authority w take disciplinary action
dagainst the petitioner as he wus on secondment and not one of thejr regularly employees. This being the
position CFC should have raken 'mmediate action to revert the petitioner to his substantive position and
requested the Gavernment Agent to initiare necessary disciplinary action while assisting him in the process,
Instead The CFC had interdicied the petitioner served a charge sheet und reccived the petitioner’s explanation
in 1995, The respondent failed 1o pursie action of any sort till two years later when he writes Lo the
Government Agent reverling petitioner 1o his substantive post, By that time all the avenues for Lhe petitioner
Lo revert (o the former post were closed. The Provincial Public service Commission of the Narth-Last
Provineial Council has informed the Ministry of Agriculture and Lands that the petitioner’s former SEIVICE
viz., the Grama Sevaka Niladhar service did not belong to the Provincial Public Service with effeet from
01.01.1995 and conscquently they could not take Ay action on the malter. Furthermore, the Ministry of
Public Administration has nstructed the Ministry of Agriculture thar anemployee could not be reverted w
his former post afier the lapse of four vears of secondment

Inthis casc, all the agencies which had some role in the employment of the petitioner disclaimed tesponsibility
tor taking the necessary action ro deal with his complaing. Afrer considering all the evidence led betore 1
the Commission coneluded thar the CFC which had continued to employ the petitioner for g considerable
period atter the term of sccondment expired must assume (he main responsibility to deal with his case;
Having been treated as a CRe: cmployee upto the time of his interdiction, the petitioner has » right 1o he
lreated us an employee of CFC i regard Lo the cause of his complaint and the redress that is sought by him.
The petitioner has heen acquitied by High Court in the case instituted agdinst him. Although the CFC had
framed charpes against him no diseiplinary inguiry has been held. The failure to hold adisciplinary inquiry

has been due 1o the refusal of the different agencies involved o assume responsthility for the petitioner's
(SHETE

The Commission therefore held that the failure on the part of the CFC Lo re-instate the petitioner in the post
he held at the time of interdiction. afler his acquittal was a violation of the petitioner’s fundamental rights.
Here the Commission took into account the fact that no disciplinary inquiry had been held into the charges
that had been broughr against the petitioner. The CI°C had pleaded that the offences which the petitioner js
alleged (o have commitied WETE very serious and that the management had lost confidence i him and
could not rerain him in service. I that had been he case, the CFC should have taken action to substuntiate
the churges against the petitioner at a formal mquiry which they have fuiled to do. Tn the absence of such
proof, the acquiital of the petitioner in 4 court of law stands and it must be presumed that he IS innocent,
The Commission also recommended that the petitioner be paid the arrears of sulary from the date of the
petitioner’s interdiction viz.. {4th September 1995 until the date of re; nstatement. The Commission further
stipulated that when (he pelitioner is reinstated in the post of District Marketing Officer, the Commission
is free to take action, with due and proper notice, o revert the petitioner to his substuntive post.

The petitioner’s case taken together with several similar cases demonstrates the need for improving the

systems and procedures to deal with the type of grievances that arise from secondment and the transfer of

entire services from one authonty to another. Many of the problems are due to the lack of clarity in the

definition and division of responsibility among the ditferent agencies who have to deal with disciplinary
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matters and other conditions of service of the offivers concerned. The Commission 15 compiling a portfolio
of such cascs to pursue further action in terms of its mundate for improvement of procedures and systems
lo ensure compliance with the provisions of the Constitution relating o fundamental rights and to promole
respect for and observance of [undamental rights,

Violations of fundamental rights caused by schemes of retrenchment and voluntary retirement

The HRC hus received nmumerous complaints of alleged violations of fundamental rights arising out of the
abolition of services and schemes of retrenchment and separation for dealing with redundant statf, One
category of such complaints relate Lo the retrenchment of employees in the Mahaweli Authority .A large
number of employees of the Mahaweli Authority of Sri Lanka have made complaints of discrimiation in
the implementation of a voluntary retrenchment programme that was designed to reduce the worktorce
which had become redundant on the completion of the major part of the Mahaveli Project. Several of these
employees have filed applications before the Supreme Court alleging that their fundamental rights were
violated by being denied benefits under this voluntary retrenchment programme. Some of these applications
have been referred to the Commission for inquiry and report, The issues involved in most ol these cases are
identical. This report relates to one such case.

The earlicst piece of legislation relating to the Muahaweh Project was the Mahaweli Development Hoard
Act No. 14 of 1970 for the purpose of development of resources of the Mahawel Ganga. Under section 2
thereol the Board was a corporate body. Section 11 empowered the Board to estublish dupartments 01
agencies (or the purpose of its work. There fallowed the Mahaweli Authority of Sri Lanka Act No.23 ol
1979 for the purpose of the Mahaweli Gunga development. Under section 2 thereol the Mahaweli Authory
of Sri Lanka (MASL) is a corporate body with the usual powers, which are more particularly set oul in
section 13, including the appointment of employees. Scetion 14 empowered the Authorily 1o establish
departments and agencies for the purpose of its work. Section 35 also enabled the establishment of
corporations as adjuncts W the Authonty.

The next statute was the Mahaweli Development Board Repeal Act No.38 of 1983. Section 3 repealed Act
No.14 of 1970, By section 2 (a) all officers and employces of the Board were deemed to be olficers and
cmployees of the Authority on terms and conditions not less favorable than those attaching 1o their
employment under the Board, Under section 2 (b) und () inter alia, all contracts and agreements and all
property of the Board were deemed Lo be contracts, agreements and property of the Authority.

According to the material made available to this Commission, the Respondent Authority consisted of the
following departments and agencies:

et

Mahaweli Engincering and Construction Agency (MECA).
Mahaweli Economic Agency (MEA)

Mazhaweli Headwork Administration and Maintenance Division.
Employees Investment Development Division.

Water Management Secretanial.

Prugressive Monitoring Unit.

Mahaweli Security Organisation.

-
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8. Mahaweli Central Training Unit.

9. Environmental und Training Unit,

10. Livestock Development Division, (formerly Draught Animal and Darry Developiment
Programme)

I'T. Architectural Unit.

According w the evidence submitted in this case and connected cases. the voluntary early separation scheme
and the reorganisation and privatisation of the Mahawel Authority was implemented on the advice ol the
Waorld Bank. The Mahaweli Authonity decided 1o reduce the emplovees of the Authority from 10,786
4.542. This excrcise commenced in abour 1992, Although the primary uctivities of the Ay thorety had been
conmpleted by this time, the authority continucd to retain staff which was far in excess of its regquiremenly
¢.g. there were 8-10 drivers per vehicle, there were 5-6 clerks perunit ol work. Arpund 1995 4 consultancy
team from the Tennessee Valley Authority (commissioned for this purpose) studied the relevant probleimy
and made a report containing several recommendations for rearganisation und retrenchment. The Mahaweli
Authonity adopted a scheme of retirement with compensation which was based on (he recommendations
mide by the consultants. Cacly employee who agreed to leave the service was (o be paid compensation
which on the average amounted 16 4 sum between Rs. 350,000 und Rs. 450,000 in addition to the E.p,[7,
benefits 1o which they were normally entitled. There was also o scheme to give them allotments of Maha weli
Land 10 construct houses, The Minister had stated that employees would be allowed retrenchmen un the
busis ol seniority i.e. the usual basis of tetrenchment, namely, on a “first-in [irst- out” busis.

The Mahawel; Authority laid down the criteria, eligibility and procedure for retrenchinent and the rates of
compensation. It also conferred a discretion on the Director CGeneral of the Authority to retain em ployees
for the restructured Mahaweli Authority. Employees whose services were essential were not permitted to
retire under the voluntary retirement scheme. The cmployees who were dissatisfied with any decision
taken by the Authority to retain them i service and not allow them the option Lo be retrenched could appeal
against such decisions.

The recommendation of the Tennessee Valley Authori ty included proposals for convertin Z some of the
departments and agencies of the Authority into commercial ventures and the restructuring of the Mahawelj

Authority itself into 4 new organisation called the Mahawel; River Basin Agency with separdle departments
and agencies.

According 1o a newspaper advertisement of the MASL in 1999, four of the agencies werc earmarked for
conversion as companies. They were: -

L. Mahaweli Economic Construetion and Engineering Agency (MECA).
2. Mahaweli Economic Agency(MEA)

3. Employees Investment Development Division,

4. Live Stock Development Division.

One Unit of MECA has since been incorporated as a company and another company is to be established aut
of the balance. MBA is also carmarked for such incorporation. The Livestock Development Division has
also been registered as a company. These companies have been formed in terms of the provisions of the
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Conversion of Public Corporations or Government Owned Business Undertakings into Public Companics
Act Mo 23/1987. Secnion 3 (2)e) of thar Act states as follows:

“All officers and servants of the corporation or the business undertaking on the day tmmediately
preceding the relevant date, whoe are not offered employment with the company shall be entifled
te the payment of such compensation as mav be determined by the Catunet of Ministers. ™

The pelitioners in the present case complained of discrimination, in the sense that they have been relused
retrenchment against their consent and retained in serviee which is being privatised without grantimg them
retrial benefits which they are entitled 1o 10 such a situation while giving more favourable treatment 1o 50
culled excess emplovees.

The complaimants in this case were two employees ol the MASL who have been employed i the capacity
of secunty guards. One of the complamants had jomed the Authonty as a secunty guard on 21 October
1985, The other had jomned the Respondent Authonity as a secunty guard on 15 September 1983,

I'he petitiongrs’ complaint 1s that the retention of the petiioners s arbitrary and discnmunatory, The
petitioners contend that all employees of the Mahaweh Authonty notwithstanding their attuchment Lo
different divisions of MASL are ull, by their appointment, employees ol the Authority, The petitioners
contend Lhat the rejection of their application Jor retrenchment with compensation is discriminalory,
firstly because all applicants (1213) in MECA have been allowed o leave with compensation including
employees who were junior to the petitionars,

secondly in MEA itself some employees were allowed retrenchment with compensation but they were
retained for further service m the restructured orgamisatian.

The Muahaweli Authority who was the Respondent in this case relied on the provision in the circular governing
retrenchment which gives it the discretion to retain cmployees who are required for the restructored Mahaweli.
Itis the position of the management that the petitioners do not fall within the category of excess employees
and that no security guards have been allowed to retire under the voluntary retrenchment scheme,

Having regard to the fuct that the petitioners were employed as security guards the Commission was salislied
that the petitioners possessed special skills and experience which necessitated their retention in sarvice,
Additionally, the petitioners have not been able to establish to the satisfaction of the Commission that any

other security guards in the same service as the petitioners had been selected for retrenchment and
compensation,

The Commission was mindful of the fact that in the prevailing context the provision of adequate security
services was imperative and that persons entrusted with such tasks must he sufficiently skilled so as to
discharge their obligations. The Commission therefore held that the rejection of the petitioners application
for voluntary separation with compensalion is not arbitrary, unlawful and violative of Article 12(1).

The Commission wishes to draw attention to certain features that exacerbate the problems that arise
on abolition of service and retrenchments with compensation. Where the scheme provides for
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continuation of employment of a section or for re-employment of any section of employees, the rules
governing such action should be designed in @ manner that is transparent and ensures that the
fundamental right to equal treatment of all emplovees are not vinlated, In principle the compensation
paid should be of a nature and magnitude that would equate it with income foregone on loss of
employment so that employees would have been equally satisfied with either option. In fact, in a
chuice between the two. continuation in employment must come out as the preferred option. In these
circumstances the employer must enjoy the discretion to retain cmployees in the interests of the
orgunization. In the case of the Mahaweli retirement scheme the benefits on retirement appear to have
been so attractive that most olTicers preferred to retire and felt discriminated aganst, if they were
retained in service. This regrettably was a shortcoming inherent in the design of the scheme und
provides a lesson that should guide future action in similar situations.
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Part IV

An Overview of the Human Rights Situation in Sri Lanka

The work of the HRC during the peniod under review has to be placed in the larger context of the human
rights situation that prevailed in the country. At present. the ITRC 1s not adequalely equipped to undertake
acomprehensive and authoritative assessment of the entire human nghts situation in the country, lis resources
and efforts have been devoted primanly to the activities directly related to the complaints of violations. 1L
is currently taking action 1o build up the required capacity for such an assessment. For the present report,
the Commission has selected some of the mam des clopments and events in the period under review that
have had an important bearing on the functions of the HRC

Human rights in the context of the armed conflict and the emergency

The military conflict between the government and the LTTFE with its periadic abatement and intensilication
of combat has become the main determinant of the human rights situation in Sri Lanke. During the period
under review the large majonty of human rights violations occurred in the conditions caused by the contlict
and acts of violence committed hy the muin actors — the security forees, the palice and the LTTE. The
period under review witnessed a sharp escalation of the North Bast conllict which had fu reaching
consequences tor the secunty situation and the derogution of human rights.

However in the first quarter of the year there were indications that an effort was being made Lo start a
process of negotiations for a peaceful settlement of the conflict. The Norwegian governmen! wis allempting
Lo promaote this process and the efforts at facilitiling negotiations had commenced. This was accompanied
by anuther positive development in February 2000. when the United National Part y agreed to enter into
negotations (o enact a new constitution.

Soon thereafter, the peace process suffered a serious setback. The LTTE decided to launch a major military
offensive Lo capture Jalfna. Its forces attacked and desiroyed the Elephant Pass Camp and advanced close
lo the Jattna city, These operations resulted in heavy casualties on both sides. The fi ghting resulted in the
displacement of about 100,000 citizens.

With the escalation of the war and the deterioration of the security siluation, new cmergency regulations
were gazetted in June 2000. These led to further derogation of human rights. The changes relaling to arrests
und detentions were the following:

& Under the new regulations the period a person arrested under Regulation 18 could be detained
in police custody, has been increased from 60 days to 90 days.

& The distinction made in the previous regulations between persons arrested in the North- East
(detention upto 60 days) and those arrested in the rest of the country (detention upto 21 days)
has been removed. The detention periud of 90 days is upplicable countrywide.
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¢ The powers of discretion exercised by the Defence Secretary for the issue of proventive detention
prders under regulation 17 have been increased. Regulation 17 (10) states that the detention
order 1ssucd by the Defence Secretary ™ shall not be called in guestion in any ¢ourt on any
ground whatsoever”,

#' The Presidential directive reparding the issue of receipts to a relative ol the arrested person has
heen incorporated in the new regulations However the directive that the person arrested should
be informed of the reason for the arrest and that the arrest must be reported to the HRC within
48 hours has nol been incorporated,

¢* The provisions of the previous regulauons relating to the role of the muagistrules in supervision
of persons held in detention have been dropped [rom the new regulations.

@ Under the old regulations the power of search arrest without warrant and detention was given
only 1o police officers and the members of the armed forces. The new regulations added o this
list “any other person authurized by the President.”

The 1IRC's work on the review of legislation has given the first priority o the review of the emergency
regulations and the PTA. 1t will focus on the reconunendations that have been made by several interiational
and local organizations and examine how hest the derogation of rights could be mitigated in the previnling
security situation.

Vielations by the State

The complaints of wrrests, detentions and disappearances received by the HRC in the period under review
increased by a significant number, There were 2387 wrrests and 1140 cases of missing persons reporicd in
2000 compared to 1728 and 827 respectively lor the year 1999,

The high incidence of violence both as a result of the ongoing conflict us well as the rise in organized crime
conlinued (o increase the vulnerability of eitizens to the violation of human rights. The incidence of extra
judicial killings by the state authorities is the strongest indicator of the deterioration of the human nghts
situation in the country. During the vear there were several complaints of such killings against the armed
forces and the police. Among them, the most serious was the arrest torture and Killing of 8 civilians by the
army in Murusavil in December 2000. The soldiers who had committed the crime confessed and are currently
undergoing trial along with several other army personnel who were implicated in the crime. In two other
cases the STF and the army were involved in the killing of three young Tamil civilians. One person
arrested for terrorist activily in Kantalai in June died in police custody.

Of the viclations that occurred in 2000 by far the worst was the massacre of the youths detained in the

rehabilitation camp in Bindunuwewa. This oceurred on the 25th of October 2000 leaving 27 dead and

another 14 injured. It recalled the atrocity committed in 1983 when Tamil prisoners were killed by fellow

prisoners but the brutality of the Bindunuwewa killings had certain features which were even worse. The

victims were all very young, some of them children. Apart from the human tragedy and the shock and

trauma for the survivors and surviving relations, the massacre was a serious setback for the country’s
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efforts to improve the human rights situation. In expressing its deep concerns, the Commuission stated “onc
of the disturbing ronclusions emerging from the Bindunuwewa incidents is that our society 15 still not frec
from racial violence and that it can express itself in very brutal forms” (see Annexure [V ). One redeeming
feature has been the prompt action taken by the State. The investi gations by an independent police team
sent from Colombo, the arrest of the officers who at the least had to he charged with srave negligence and
maction and the appointment of a Presidential Commission which will inquire into all aspects of the incident
sel a welcome precedent (or future action

Aparl from these documented cases there have been allegations of killings that have been made against
the security forees by citizen groups and non-governmental orgamzations. The most serious of these is
the bomb explosion in Batticoloa which killed 4 policemen and 17 civilians including 10 children. The
official version of this incident attributed it to the LTTE and reported that all the deaths were due o Lhe
bomb explosion. Other reports from citizens in Batticoloa contradicted this version and alleged that the
homb explosion had killed only three policemen and that STF personnel had later arrived on the seene
and had shot indisermmimately causing the deaths of the children and o police sergeant who was on the
scene. The JMO had certilied that the victms had died of 4 bomb explosion while NGOs and citizens
mantained that the telecast which showed the victims and their wounds suggested thal the wounds were
from bullets, Some of the principal witnesses, who now give the version of the deaths caused by the
army, had earlier given lestimony confirming that all deaths were caused by the bomb hlast. They stale
thut they had been scared 1o testufy to what had happened after the eaplosion. Those who support the
official version claim that the L'TTE exerts pressure on witnesses Lo achieve their own purposes and
discredit the army in the eyes of the international community. However there has been no full-scale
public investigation into these allegations and any investigations that have heen made huve not heen
given adequate publicity.

The Batticoloa incident and the contradictory versions of what occurred illustrate the complexity of
the prevailing situation. They arc in a category of violations or alleged violations that do not receive
thorough and transparent inquiry and investigation. In some of these cascs doubts have been raised
about the reliabiiity of the medical reports. This has drawn attention (o the need ta strengthen and
tmprove procedures during all stages of a case in obtaining all the evidence relating 1o the violation,
In the past the HRC, given its limited resources, has had to concentrate on complaints of violations
that were submitted 1o it [t was shartly alter the Batticoloa in¢ident, that the present Commission
took office and began its work. The initial reports had attributed the explosion to the LTTE and the
Commission had nol received anv formal complaints conlesting this version, The Commission’s
officers had therefore not conducted any further inquiries. The present Commission has decided
that the HRC needs to make an initial fact finding investigation into all incidents such as the incident
in Batticoloa and make its presence felt to ensure that the due process of the law is st in motion.
Accordingly, the full Commission has visited locations where violations have occurred as at
Bindunuwewa, gathered first hand information and issued reports.

" Vide page 51,
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Violations by the LTTE

During the year 2000, there were several acts of violence allesed 1o have been committed by LTTE which
resulted i approximately 174 civilian deaths. Manv ol these occurred in locations outside the areus directly
alfected by the armed conflict . Several of these acts of violence have heen perpetrated by suicide killers.
There are no accurate estimates of the population living in areas which are designated as “uncleared” and
are under the effective control ol the LTTE, The provisional estimales that are hased an past census duta
adjusted for movements of population indicate that the population misht be in the regron of 300,000, The
human rghts situation in these areas can be assessed only on the basis of reports issued by NGOs and
informal accounts ol persons who have first hand knowledge of the conditions. These indicale that the
existing conditions do not enable citizens to enjoy the normal civil liberties and protection of the law thal
prevail in the rest of the country, One NGO, the University Teachers for Human Rights(]), has been
consistently forthright in its reporting. It has provided detailed accounts of the conseription of children
both male and female as soldiers, summary forms of trial und execution, torture, unlawful conlinement in
degrading conditions in bunkers. The LTTE is alleged to be imposing severe restrictions and exorbitant
levies on citizens who seek to come out of the uncleared areas and travel through (o Colombao. Access 1o
education is made conditional on participation in military training. In Madhu in June 2000 purticipants in
military traming were issued yellow cards and required Lo report for traming thice times a week, NGOs
report thut most people are apprehensive that they would be denicd permission to travel out of the uncleared
areas unless they produce a valid updated training card.

The institutional framework for the protection of fundamental rights

The present institutional framework for the protection of fundamental rights contmns several elements
hesides the judiciary and the Human Rights Commission. The Committee to Inguire into Undue Arrest and
Harassment (CILIAH) continues to receive complaints and perform a mediating tunction. In the latter part
of 2000 the government cstablished an Interministerial Permanent Standing Committee on Human Rights
to inquire into human nights ahuses that wre referred to it hy UN bodies and international institutions
concerned with human rights.

Under the present Constitution, the Supreme Court has exclusive jurisdiction in regard to fundamental
rights. During the year 2000 the Supreme Court received 719 petitions concernin g violations ol flundamental
rights of which the large majority were by public servants and other petitions were against the police and
armed forces. Recent action laken by the Supreme Court indicates Lthat priority s heing given to cases of
unlawful arrest and torture. However, one cause for concern to the HRC has been the problems relating to
the speedy and effective enforcement of the existing laws for the protection of human rights and the
prosecution and punishment of offenders. There has been some effort to remedy the situation in certain
arcas. For example the Attorney General's Department now gives special attention to the prosecution of
cases of torture through the Frosecution of Torture Perpetrator’s Unit. Reports of international agencies
and foreign governments on the human rights situation have drawn attention to cases where there have
been long delays in prosecutions and hearings. A similar situation exists in the case of many detainees.
With the information system which the HRC is installing it will undertake the monitori ng and [ollow up of
cases of human rights violations as one of its primary responsibilities.
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The internally displaced

The escalution of the war temporartly increased the number of the internally displaced in the Jaffna
peninsular. Since then the situation has stabilized. The total number of the internally displaced for
the entire country was approximately 800.000 of whom about 160,000 lived in welfare centres
estublished by the state. The section on the IDPs has already referred to the 1IRC's role and the
action taken by the Commission. The government continued to maintain the supply of free dry
rations to the IDPs and other supplies with the exception of a few items which were controlled lor
securily reasons. Nevertheless there were complaints that the supplies were not adequate. Shortages
and consequent compluints ure bound to be a feature of the present situation. A regular and more
transparent monitoring of supplies with information made available to the public in the uncleared
areas ns well as the rest of the country would have helped both m dealing with complaints an
corfecting wrong perceptions. The conditions of the 1DPs by the very nature of displacement have
resulted in a serious derogation of their rights as citizens in every ared - their freedom of movement;
their access 1o many basic services such as health care, education and housing, their right 1o the
property they have left behind: employvment, voung, The HRC is examining the feasibility of co
ordinating the action of the various stute agencies that deal with IDPs to minimize the derogation of
ther rights until their problems are more effectively resolved through rebabilitation. For u
considerable period even after peace 15 achicved, this segment of the population will need special
attention i regard to their human rights.

Election related vialewee

The hopes that were generated by the PA-UNP dialogue on the enactment of the new conslitution during
March- July 2000 were shattered when the negotiations broke down and the UNP withdrew their support 1o
the draft constitution, The general Election that was held in October 2000 was held amidst allegations of
serious malpractices and widespread use of violence. The Police received more than 2000 election-ralated
complaints. These included 16 homicides that were hinked to the election. The LTTE violence simed at the
PA vesulted in 34 deaths, The HRC considers the orderly democratic holding of elections 1o state assemblies
as one important mdicator of the human Aghts situation In a country. Annexure VI gives the swmimery of
decisions taken on Lhe representations made by the Center for Policy Alternatives regarding the Parliamentary
Elections of October 2001, Judged in terms of this indicator there are grave shortcomings in the prevailing
system and conziderable progress has to be made to guarantee the full enjoyment of the civil libertics of
Cllizens.

The death penalty

Towards the end of the year the government announced its intention of reverting (o the imposition of the
death penally in certain cases of homicide. This was a response (o several gruesome murders and contract
killings that had shocked the public. Commenting on the decision to impose the death penalty, one long
standing human rights organization, the Civil Rights Movement placed the government decision in the

" Vide page 67,
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context of “the change in the nature of crime in recent times, the alarming growth of underworld and
organized crime including large scale drug trafficking and contract killings * but went on to campaign
against it stating that “executions are no answer 1o the problem ... and will only serve to make the national
scene more brutal than as it 1s .7 Although the death penalty has not been carried out in Sri Lanka since
19706, it remains in the statutes as a penalty for a number of crimes, Under the Emergency Regulations it
covers a wide range of offences.

Constitutional reform and social and economic riphts

Another important development in the field of fundamental and human rights during the period under
review is the draft constitution for Sn Lanka which was presented in Parliament in August 2000, The
political parties gave unanimous approval to many parts that had a direct bearing on fundamental rights,
An important addition is the inclusion of social and economic rights in the chaptler on fundamental rights.
Although the constitution was not enacted there 15 little doubt that these articles will saon become part of
uny constitution that is enacted, They will provide a new dimension to the work of the HRC for which it
must prepare itsell. Other significant changes that are introcduced are the institutions to stienathen the
independence of the Judiciary, the Public Service and the ngency that conducts elections. These changes
will contribute 1o the improvement of the human rights situation.
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Part V

Some General Issues on the Scope and Functions of the Commission

The public service and the HRC

The major share of the complaints received under the article on the fundamental right of citizens for equal
treatment and equal protection of the law comes from public servants. These complaints cover decisions
taken on all aspects of their terms and conditions of service ranging from recemtment and promotions to
increments, transfers, retirements, pensions ete. The HRC s mandale relating to matters concerning public
servants and their employment have raised several fundamental and complex issues. The Commission is
presently engaged in studying these 1ssues and examining ways of resolving them.

Many of the prohlems that come hefore the Commission have their origin in the present system, Lindor
Article 55 of the Constitution, all matters relating to the appointment, transfer, dismissal and disciplinary
control of public servants come under the exclusive junsdiction of the Cabinet and the bodies to which 1t
delegates its authority. Under the present system there is no appellate authority other than the PSC o
adpudicate on grievances of public servants. The PSC itsell derives its authorily from the Cabinet

Conscquently there 15 no appellate authornty wholly independent of the employer us in the case of the
employees in the private sector. The sole exception is the jurisdiction conferred on the Supreme Courl Lo
adjudicate on violations of lundamental rights. These provisions have enabled public servants ta petition
the Supreme Court on any violation of their fundamental nghts. In these circumstances, the public servants
and other state cmployees have had recourse 1o the provisions of Chapter 3 of the Conslitution under the
arficle on unequal treatment. The Commission s of the opinton that the provision relating to unequal
treatment lends 1tself to an interpretanion which covers even such administrative and excculive acts as may
he properly addressed by the PSC or like bodies. However many public servants who have come belore the
Commission have submutied that the PSC as 1t 1s presently constituted and deriving its authority from the
Cabinet is unable o grunt them the redress they seek

In mast ather eountries, independent administrative tribunals deal with the grievances of public servants
and they do nol come within the purview of the Human Rights Commissions. The present system leads to
the anomalous situation in which one class of citizens who happen to be employees of the state enjoy
fundamental rights in respect of their emplovment while others who are employed outside the state scctor
arc poverned by normal legislation while enjoying the benefit of independent tribunals and separate legislation
covering their employment. The constitutional changes that are envisaged for the administration and
disciplinary control of the public service are likely w remedy many of these shortcomings. The Comnussion
expects to make 118 recommendations on these issues after consultation with the Public Service Commission
and the Parliamentary Ombudsman and after examining appropriate systems that are in operation in other
countrics.

This having been said the Commission notes that most gnevances that are brought before the Commission
arise from the fact thal the stale as employer is not sdequately sensitive to the norms of equal treatment that
must govern all procedures and administrative practice. The traditional concept of public olfivers “holding
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office at pleasure” (in this case the pleasure of the political authority) has been inimical to the cultivation of
the right attitudes and practices in conformity with the standards and norms relating (o the rights of public
servants. The Human Rights Education programme that is planned by the Commission will contribute to
correcting some of these deficiencies. One of the initatives that the Commssion has explored 15 the
establishment of human rights cells under the provincial administration which would be able o improve
administrative practices and personnel muanagement sysiems to be adequately sensitive to human rights
issucs both in the trunsactions that public servants have with the public as well as in the treatment of
personnel and disciplinary control within the public service. The Commission has already had consultations
to form such a unit  in the Western Province as a pilot project that could be soon rephicated in other
ProvVInces.

Amendments to the Act and Regulations

In operating under the present Act, the Commssion has encountered a few ambigumities of imterpretation
and omissions which tend o impair the Commission’s speed of execunion and constrain ity scope and
effectiveness. The absence of any exphcil provision specilyving a quorum raised certain issues regarding
the arrangements for dealing with cases referred to 1t by the Supreme Court. The pravisions relating to
mediation and inquiry need clearer defimtion. The powers vested in the Commission (0 refer matters 1o
appropriate comnts need o be made enforceable through regulations of the relevant courts.

Implementation of HRC recommendations

The effectiveness and credibility of the HRC finally depends on the extent to which its recommendations
are implemented. The present procedure and practice does not provide adequate sanctions that ensure that
HRC’s rccommendations are fully implemented. It is essential that government lays down clear suidelings
and directions to public servants regarding their relationship with the ITRC such as the attendance at hearings
and implementation of recommendations. Section 14 (8) of the HRC Act stipulates the procedure 1o be
followed where recommendations are not implemented. These procedures need Lo be strictly observed and
the final action taken after the matter is submitted Lo the President need to be recorded for future guidance.
These matters too are receiving the urgent attention of the Commission.
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Part Vi

Administration & Finance

The staff of the Commission

As at 31.12.2000, the Commission had a total number of 108 employees in the head office and 1ts regional
offices. Some ol these ermplovees were recruited on a permanent basis while some others were recruited on
contract basis.

Finances.

The government makes annual provision in its budget to provide funds that are necded by the Commission.
The Government approved a budget of Rs.23.65 mullion for the year 2000, This was reduced by 10% as
part of the government’s economy drive. The expenditure incurred by the Cormmission [or the year 20003
was Rs. 23.7 million, However provisional cash flow summary for year 2000 is setout in Ansexure (X"

There has been a delay in finalizing the accounts of the Commission. This has been due to certain accounting
problems thut had arisen in obtaining a final valuation for the assets that had been tuken over by the HRC
from the Human Rizhts Task Force, at the tme the Commission was established. These problems have
now been resolved and the final accounts are under preparation.

After examining the current and expanding workload, the Commission finds that the budgetary provision
that is being made is not adequate for the Commission to perform all its functions efficiently and
expeditiously, The protection of human rights and prevention of violations particularly i the existing
conflict situation requires much more intensive surveillance and monitoring than what the Commission is
able to undertake with 1ts limited resources. The Comnussion has been successful in mobilizing extra —
budgetary resources for some of its activities. These activities however have to be carried out on a sustained
basis after completion of the projects that are financed with external resources. Government’ s commitment
to the continued financing of these activities through the regular budger i1s essenual if the Commission is to
fulfill its mandate ctfectively.

International assistance.
The Commission gratefully acknowledges the financial and technical assistance it received during

the year from several sources. The Commission would not have been ahle to commence its work on
restructuring the organization and enhancing its capacity to fulfill its mandate had it not received

* Vide page 70
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such assistance from USATD and Asia Foundation. During the vear under review the main donor
was the Asia Foundation which financed the backlog project, the computerized information and
monitoring system and funded short- term consultancies. The Foundation made availahle the services
of a foreign expert to advise the Commission on the monitering system. At the time this reporl is
being finalized NORAD had agreed to support the Commission’s Human Rights Education
Programme and STDA had undertaken to finance the UNDP sponsored project on the Review of
Legislation. These projects will begin work in the last quarter of 2001, Several other LOVErnments
and international organizations have expressed interest in supporting the Commission in selected
activities which have high priority in the Commission’s agenda and which are in urgent need of
supplementary finuncing, The Commission’s yeneral policy in seeking foreign aid has been 1o ensure
that such aid will be capable of huilding up sustuinable capacity within the Commission as well in
the national systein us a whole, including civil society organmizations working in the field of human
rights. An example of this is the assistance that has been reccived for the information system and
the project on the imernally displaced.
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Table: 1

DISPOSAL OF COMPLAINTS - HRC

(Tuly 1997 - December 1999)

Number Number
B | Received Concluded
A. Complaints received from the earlier Commission 1623 39
1. FR Compluints against Civil Authontics
a. Received by the HRC - Head Office
1997 [ 1829 135 ,
1098 | 2475 143
* 1999 1485 11
(* Probable mumbaer, after scrutioy of total Noo of 2230 complaints
received ond rejection of non FR matters by Legal Otficers)
Total 5789 289
b, Received by Regional Centres
1997 June - Bec. 205
1998 Jun. - Dec 837 535
1999 Jan. - Dec B 1425 590
Total 2467 1125
{1 FR complaints against Armed Forces & the Police
#, Received by Head Office
1597 2003
- 1998 550 255
1999 554 356
Total 1307 611
b. Received by Regional Centres
1997 3R2 -
1998 922 700 |
1999 L174 783
ol - 2478 | 1483 |
Total (of T & 11 ) received by the HRC | 12041 3547
Grand Total of all complaints received 13664 3586
HI. Receivedin Jan, & Feb, 2000 1082
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ANNEXURE |

THE MANDATE OF THE COMMISSION

(Extract of the 1IRC Act — sections 10 and 11)

1€,

Ll

The functions ol the Commission shall be

(1)

(b

(e}

(d}

(n

{b)

(c)

10 inquire into, and investigate, complaints regarding procedures, with a view Lo ensuring
compliance with the provisions of the Constitution relating 1o fundamental rights und
to promoting respect for, and observance of, fundamental rights:

to inguire into and investigate complaints regarding infringements or imminent
infringements of fundamental rights, and to provide for resolution thereof by conviliation
and mediation in accordance with the provisions hercinafter provided;

to advise and assist the government in [ormulating legislation and administrative
directives and procedures, in furtherance of, the promotion and protection ol fundamental
rights;

Lo make Tecommendations to the Government regarding measures which should be taken
(o ensure that nanonal laws and administrative practices are in accordance with
international human nghts norms and standards,

o make recommendations to the Government on the need to subscribe or accede 10
treaties and other international instruments in the hield of human nights; and

1o promote awareness of, and provide education 1n relation to, human rights

Eor the purpose of discharging its functions the Commusston may be exercise any or all
of the following powers

investigate, any infringement or imminent infringement of fundamentul rights 1o
accordance with the succeeding
provisions of this Act;

appoint such number of sum-committee at Provineial level, as it considers necessury
to exercise such powers of the Commission as may be delegated to them, by the
Commission. under this Act

intervenc in any proceedings relating (o the infringement or imminent infringemennt
of fundamental nights. pending before any court, with the permission of such court;
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()

(e)

(z)

(h

monitor the welfare of persons detained either by a judicial order or atherwise, by
regular inspection of their p aces of detention, and to make such recommendations
as may be necessary for improving their conditrons of detention;

take such steps as it may be directed to take by the Supreme Court. in respect af any
matter reterred W il by the Supreme Cour,

undertake rescarch into and promote awarcness of human rights, by conducting
programmes, seminar and workshops and to disseminate and distribute the resulls
of such rescarch;

award in its absolule discretion. to an aggrieved person or i person acting on hehall
of an aggrieved person, such sum of money as is sufficient to meel the expenses thar
may have been reasonably incurred by him in making a complaint to the Commission

under section 14,

do all such other things as arc necessary or conducive to the discharge of its functions.
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ANNEXURE Il

NARRATIVE REPORT ON CLEARING THE BACKLOG

(Frowm [ Novemiber 2000 ta 317 Mery, 2N )

The uctivities of the special project relatmg to clearing of the hacklog commenced on 01,1 1.2000. For the
purpose of arganizing the project activities, the incomplete cases had to be categorized according o the
natnre and status of the complaint. Several workshops were held to categorize the files with the participation
ol the NRC! statt and outside lawyers,

The pending files were categorized into the following EIOUpS.

1) Cases which required carly investigation and had o dealt with by mediators.

2) Cases o be directed 1o the project Legal Officers for further fact finding and YUY,

3} Cases in which the complainant may not need further action by the Commission  The
consent of the complainant had to be obtuined if the case was 1o be closed.

4) Cases that could be disposed of on the ground that they do not come under the mandate of
HRC Acl.

According to the above calegorization, separule registers were prepared for each category, According to

the action plan, the follow-up action is different for each calegory,
Estimate of uncleared work

The original estimate of uncleared complaints was in the region of 10,000, This included a number of
verbal and written complaints of a minor nature, which had been deall with but had been shown as
vutstanding. Some of the cases received in 1999 had been registered as cases in the year 2000, When
adjustments were made for these cases the total number of cases that had to be cleared for the perind
1997 to 1999 was 6093, The details are given below:

PC Cases Total

1,829 2,475 765 1,624 6,093
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Progress of work
Category of files given to mediators

The files in the first category were referred to the mediators. Traming workshops were conducted [or the
mediators in two batches. The work of the mediators came under close scrutiny by the Commissioners (o
cnsure comphance with the required procedures and standards. Consequently in the ininal stages the rate

of progress was slow.

Toral number of cases under the category Lo be referred to the mediators - 566

Total number of cases referred to the mediators - 2n2
Total number of concluded cases - 195
Category dealt with by legal officers
The position in this category as at 31.5.2001 15 as follows
= Total number of cases under category to be referred to Leeal Officers L 400
= lotal number of cases already referred to Legal Officers BE3
*  Total number of concluded cases. GO

Category requiring the consent of complainants regarding future aciion

Letters were posted to the petitioners and some have responded, The summury of the progress is us

follows

1. Number of letters posted

1097 - 289
1998 - 536
2. Requests to proceed 460

Mot required to proceed 463

18



Category of cases not within the mandate of the HE

Total number of cascs not within the IIRC mandate 800

Number of concluded cases

Concluded by mediators 195
Concluded by legal officers. 600
Nol reguired to proceed 465
MNat wiathm mandate 800

No o concluded 2000

Al the current rate of progress, the outstanding cases are scheduled [or completion belore the end of this

year,

Meanwhile, as the cases are completed, the Commission is examining systems and procedures that have
resulted in complaints of violations. Action is being taken to decide on proper procedures and prineipals to
mininuze the incidents of such violations. This work will be undertaken more systematically as work

proceeds with the classification of cases and the idenutication of problems.
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ANNEXURE III

THE COMPLAINT REGARDING THE DEATH OF
MR. GANESH CHANDRAKANTHAN.

The International Secretariat of Amnesty International in UK. referred a complaimt to the Commission
regarding the arrests of Sinnathamby Pradeepan, Poopalaratnam Arulramesh, Gunsekaran, Sathiyvuseelan,
Sumithamby, Eswaran and Ganesh Chandrasekaran. It was alleged that Chandrasekaran had been torured
and killed.

The camplaint alleged that the above mentioned persons were arrested by the Kantalai Police and Gunesh
Chandrakanthan was badly tortured on 04.06.2000, the day ol his arrest, At about 3 p.m, on 05 .06, 2000, [k
wits seen being carmed out of the Police Stavon and placed in a jeep. His left hand appeared to he broken
On 07.06.2000 his family was informed by the Police that he was killed by a grenade he had set off at the
time of Jus arrest. The Police had refused to release the body unless his relatives signed a statement that he
was a member of the LTTE. However, since the family refused to do so his body was buried by the Police
al the Kantalai Cemetery in the absence of his fanily and relatives,

The Commission conducted investigations into the said matter with the assistance of the Repianal Coordinator
in Trincomalee. The investigations revealed that Mr, Ganesh Chandrakanthan together with the others had
been taken into custody by the Kantale Police immediately alter the death of two police officers which had
been caused as a vesult of an atack with grenades by the members of LTTE. The police had also discovered
high powered bombs, grenades, automatic firearms and cartridges in their possession at the time of their
arrest. The police had detained them ar the Kantale Police station upon a detention order.

The said Chandrakanthan had agreed to point out two places where such explosives had heen hidden ie
Kovilgama and Peraru. In these two places, the police had unearthed a large cache of weapons and explosives.
The police officers stated that this suspeel was engaged 1o remove the buricd weapons and that in the
course of domng so he had taken a grenade and had attempied to remove its pin in order o targel the same
at a police officer. The Sub Inspector who saw this had ordered that he be shot. As a result of such shooling
the bomb had exploded and the suspect was also killed in the explosion.

The Magistrate of Kantale had held an inguest and a postmortem had heen conducted by the DMO, Kantale.
After examining eight witnesses the Magistrate concluded that the death of Ganesh Chandrakanthan has
been caused by cardiac arrest due to gunshot injuries and heavy haemorrhage and the damage of multiple
OTEUNS.

The Commission has referred this matter to the Atlorney General's Department for further inguiry.
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ANNEXURE IV

INTERIM REPORT ON THE INCIDENTS AT THE
BINDUNUWEWA REHABILITATION CENTRE, BANDARAWELA

Introduction

On the 25" of October 2000, Mr, Scnaka Dissanayake, the Regional Co-ordinator of the Human Rights
Commission assigned to the Badulla District, brought to the notice ol the Commission that in the carly
hours of that day there had been an incident at the Bindunuwewa Rehabilitution Centre in the course ol
which several inmates had been Killed and several others seriously injured, In response to this informanon,
the Commission decided o inguire into the matter and accordingly having inlormed Mr, T E Anandarajaby,
Acting Inspector General of Police and General Rohan Daluwatte of the Sri Lanka Army, the Commission
visited Bandarawela on the 27" of October 2000,

We interviewed Mr. B.M.Premaratne. Senior Superintendent of Police, Bandarawala, Mr. Laxhman
Seneviratne, Senior Superintendent of Police, Badulla, ASP Mr. Dayaratne and Brig. C. Gunasinghe, the
Commanding Officer of the Divatalawa Army Camp. On the matenial date, Mr. B. M. Premaratne, S5P
Bandaradwala had not been in his Division and AS.P. Mr. Dayaratne had been acting for him.

The three Police Officers concerned stated that they had no personal knowledge of any of the incidents and
furnished us with such information as they said that they had been able to obtain in the course ol their
investigation. We thereafter visited the Bindunuwewa Rehabilitation Centre and made our observations.
We also visited the Divatalawa Army Hospital and interviewed L0 detainees who had sustained injuries.
We recorded statements from nine of them as the other was not in a fit condition to make a statement. We
alsa had the assistance of our Regional Co-ordinator.

As at the 24" of October 2000, this Centre came under the administrative control of the National Youth
Services Council (NYS) which now functions under the Ministry of Youth Affairs. The Officer in
Charge of this Centre was Captain Y K. Abevratne who 1s a Volunteer Officer in the Cadet Corp. of the Sn
Lanka Army . He had been emploved in that capacity by the NYSC and had been in charge of the eentre for
aboul six vears. He is reported to have maintained a satisfactory working relationship with the inmates. He
was assisted by another Volunteer Officer namely Lieutenant Y.K. Abeyratne who had been assigned to
the Centre about two months back.

There were four other civilian officers attached to the Centre. There was a Police Post within the Centre
manned by a Reserve Police Constable. a Grama-Arakshaka and two Security Assistants, all of whom were
from the Bandarawela Police. Three of these officers camied weapons namely two T56 fircarms and a
shotgun.
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We have not yet been furnished with a record of the number of detainees as maintained by the officials
attached to the Centre, According to the records mamtained at the Regional Office of the Human Rights
Commission, there were 46 detainees at the Centre as at the 1537 of October 2000, Here, it is pertinent 10
note that one of the functons of the HRC 15 “w monitor the wellare of persons detained by ajudicial order
or olherwise”. Accordingly Mr Senanayake . the Commission’s Regionul Co-ordinator in Badulla had
repularty visited the Centre and inspected the conditions of detention. The Co-ordinator also reecived and
recorded all information pertaining to new admissions Lo the Centre as well as releases [rom the Cenlre on
the termination of rehabilitation. The detainees at the Centre consisted of young Tamil men who had been
arrested or had surrendered as suspected members of the LTTE. They were undergoing rehabilitation and
hud been detained at the Centre for penods ranging from one to fifteen months, according to the information
furnished to us from records availahle at the office of HRC

According to the figures furmished to us by the Police officers we questioned | there had been 41 detminees
at the time of the incident, Mr, Jayantha Scneviratne, HQI Bandarawcla has furnished to our Regional Clo-
ordinator a list containing the names of 27 detainces who were fatally injured. The Police had informed the
Co- oedinatar that 14 other detainees bad sustained mjuries. OF the imjured ane had soceumibed 1w his
injuries yesterday, According o these ligures given by the Police, the detainees accounted Tor as dead and
injured agprepate to 41, However, there 1s a discrepancy in regard to the precise number of detainecs who
would huve been in the Centre on the day of the incident when this figure 15 considered in the light of
records mantained at the Regional Office of the Commission. Our Regional Co-ordinator 18 investigating,
this discrepancy.

The versions given by the Sentor Superintendents of Police

According ta the nformation furnished by the Supenntendents of Police, the OIC of the Centre had held
the usual meeting with inmates in the evening al about 6:00 p.m. of the 24" of October, Al this meeling
some inmates had protested against what they alleged was the undue delay in releasing them trom the
Centre and had demanded their immediate release. In the course of the argument that ensued the OIC had
been surrounded by some of the detainees. One of the police officers on duty had fired in the air and
thereatter the detainees had tumed violent, They had forcibly entered the storeroom, armed themselves
with iron rods, poles and implements and had caused damage to the building. They had also set five to some
dacuments said to have been maintained al the Police Post, destroyed the [Morescent lights and caused
damage to the fumiture and the Police Post. They had also taken a gas cvlinder and attempted (o set fire to
it but had failed. The Police Officers and the Assistant to the OIC had deserted the Centre as they feared
thal they were in danger of physical injury. Lieutenant Abevratne, the Asst. to the OIC is said to have heen
attacked by one of the inmates and sustained a bleeding injury in his chest. He 18 said to have gonc to a
house in the neighborhood to change his shirt which was allegedly blood stained and had telephoned the
Bandarawela Police to infrom them of the disturbances at Bindunuwewa, In the account given to us by the
Police officers there was no suggestion that the inmates had taken any of the officers on duty at the Centre
as hostage and were holding them. We were unable to interview either OIC or his Asst, as they were smd 1o
be at the office of the CID in Colombao, ’
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In consequence of a lelephone message received at the Station to the effcet thal there was unrest at the
Centre and that an attempt had been made to snaich the weapons of the Police Officers on duty, Mr,
Jayuntha Seneviratne, HQT Bandarawela Police had set out at about 7.45 p.m.. with acontingent of ahout
10 officers, all armed with T56 weapons and had arrived at the Rehahilitation Centre at about 800 p.m. LT
Karunasena, OIC Crimes, is said to have sct out shortly thereafter along with another contingent of Police
Officers all of whom were also armed and arrived at the Centre.

According to 5.5.F, Premaratne there had been about 30 Police Officers led by the HOQT and all carrying,
156 weapons present in the vicinity of the Centre by about 8:00 p.m. The inmates had objected (o the
Police entering the Centre and the TIQI had persuaded the detainees to permit him to enter the Cenlie
without the other officers. They had agreed 1o allow him w do so provided he came in unarmed, The H()
thereupon entered the Centre by himself, unarmed, and spoke to the inmates and the O1C Cupl.. Abeyratne,
The mmates protested against the action of the Police Officer in firng a shot. The HOQI had adopred o
conciliatory lone and accepted the position that this had been an error and suggested Lo Capt, Aheyramne
that the Police should withdraw to avoid further unrest. Capt. Abeyratne had welcomed this suggestion
und stated that he would be able 1o maintain order within the Centre. By this time a contingent of soldicrs

from the Diyatalawa Army Camp had also arnived and were present in the vicinity of the Centre.

Meanwhile about 200 ta 300 persons who were suid o be villagers had eathered in the vicimty and were
shouting, Upon observing their presence the HQI had inquired (rom Cupl. Abeyratne a8 to what action
should be taken, Capt. Abeyraine had informed him that he would look after affairs wathin the Centree und
that the Police should prevent any outsiders from entering the Centre .

Thereupon the Palice and the Army dispersed the crowd and the HQT left at aboue 10:30 p.m. leaving the
rest ol the Police personnel in the charge of IP Karunasena and IP Juyaratne who remained along with the
contingent of soldiers under the command of Capt. Balasunya. By about 11.30 P.M, the situation appeared
Lo have returned to normal. In those circumstances. the army contingent withdrew at 1:30 a.m. having
informed IP Karunasena, The Police personnel remained at the scene, Upon his return to the Station, the
HQT had directed that Police personnel from the other stations in the division who had been instrucled by
the ASP Lo report to the Police Station at Bandarawela be ordered to proceed to the Centre. He had also
recetved an imguiry [rom the ICRC, Batticoloa over the telephone as Lo whether there had been any unrest
at the Centre and the HQI had informed the ICRC that the situation was under control. According to the
HQI several Police Officers had left for the Centre in pursuance of the diractive and there had been 69
Police Officers gathered at the scene. However. there are no records by way of any official entries 1o
substantiate this claim,

Atabout 6:45 a.m. the HQI had received a message over the radio telephone from IP Jayaratne that persons
were gathering in the vicinity of the Centre and that the Army had withdrawn. The HQI inlormed ASP
Dayuratne of this development. He therealter received a further message over the radio telephone from 1P

Jayaratne al about 8; 15 a.m. stating that a crowd had enlered the Centre and that the Centre was on fire, He
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had asked for reinforcements. The HQI had rushed to the scene and found that several persons had entered
the Centre, the Police were also within the Centre and found several détainees dead and injured and the
buildings on fire. '

The SSP Premaratne stated that according to the information he had been given, in the carly hours of the
mormning of the 25%, the detainees hud once again began to behave in an unruly manner and damage the
buildings. Some of the detainees had indecently exposed their persons to passersby and had pelted stones.
By this time, a large number of villagers had gathered from all sides of the Camp and had started pelting
stones towards the direction of the detainees. Thereafter the crowd had entered the Camp and attucked the
detainees with clubs, iron rods. knives, machetes ete. They had damaged the building and set fire to il
Detainees were mordered, maimed, badly wounded and injured. All this was done very swittly and was
aver within 10-15 minutes. The crowd left the place thereafter. The SSPs of Badulla and Bandarawela
stated thal the police officers on duty had not fired ar the mob nor tried to prevent them [rom entering the
Camp even by firing shots in the air. The wounded were transported to the hospital by the Police later on,

Both 55Ps admitted that the inaction of the police officers was a grave lupse on their part,

The SSPs also observed that the soldiers should not have left the scene and even if they were leaving they
should have informed the Police. They also complained that the army came very lale when they were
informed of the unrest in the morning of 25", This was emphatically refuted by the Commanding Officer,
who said that his men withdrew at 1.15 a.m. on 25 They had gone (o assist the Police and had left only
after they had accomplished the task given to them by sending off the villagers from the place. With regurd
to the following day's incidents, the Commanding Officer said that it was he who received the telephone
call from the Police and that it came to him at around 08.45 a.m on the 25" He immediately sent a plutoon
which reached the scene of the crime around 09.15 a.m. By that time, every thing was over and the mob had
left the place.

The 55Ps also reported on other connected matters. According to them, there had been opposition by the
villagers to the camp being located in that site. The SSP Mr Premaratne stated that he had written to the
higher authorities recommending that the camp be shifted to some other location. However, no action had
been taken to implement the recommendation. They also mentioned that an inmate ane Anthony James
who had been admitted to the Centre recently had been agitating and attempting Lo incite the other inmates.
However, when we inquired from the officers whether they had received any specific complaints against
James, they replied that there had been no such specific complaints .

We questioned the SSP s on two other martters. We inquired about the action thal had been taken immediately
after the incidents of the 25" (o investigate and arrest those who were responsible for the violence and killings.
We also wished to know what action they were taking regarding the posters that had appeared in Bandarawela
town inciling people to violence against the inmates of the Binudunuwewa Centre. Both SSPs stated that the
attempts made by the HQI to arrest suspects was ineffective as large numbers had been taken info custody for

questioning indiscriminately. They expressed the view that the arrests seemed to have been made in a manner
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that had rendered the entire exercise meaningless and had the effect of thwarting proper investigations. In
regard to the posters the S5Ps denied any knowledge of the posters and stated that they were unaware that
several posters had appeared in Bandarwely as stated by us. The Regional Co-ordinator who had seen the
posters stated that they were still to be seen in the Bandarwela town.

Deseription of the scene

Thereafter , the HRC visited the Bindunuwewa Centre accompanied by the SSPs . On our way the Regional
Co-ordinator showed us a large number of posters that could be seen prominently in Bandaraweli, The
contenl of the posters which incited people to act in order to remove the camp and deal with the inmates
indicated that most of them had appeared before the incidents of the 25" As alleged they could have
appeared on the 24" night,

Al Bindumuwewa | we inspected all the burldings in the centre. We were shown the damage inflicted by
the inmales on the 24", The Store did not show any signs of forced entry : the doors were intact and
undamaged, The glass panes of some of the windows in the office and officers’ quarters had heen broken.
There were a few charred picees of paper and @ small quantity of ash in the office that indicated that a few
papers had been burnt, At the same time we noted that articles such as the television, radio, refrigerator
had not been damaged by the inmates. It was evident that some damage had been caused by the inmates.
Butthe account we had received had suggested that the inmates had gone round smashing up the huildings
and causing extensive damage. What we observed of the dumage caused by the mmates did not lend
credence to that account.

We examined the premises for any signs that would suggest that a very large crowd had converged from
all directions, and forcibly entered the premises. We did not find any visible signs such as [ootprints or
areas thut had been heavily trampled by a large crowd. There was a footpath leading (o the playground of
the training school adjoining the centre: this section was not protected by a fence . We were informed that
part of the crowd came from this direction .

We found the halls which accommeodated the derainees completely damaged and pulled down. There was
a dead body found in the debris during our visit. This body had not been identified earlier. Even the
equipment used for vocational training had been heavily damaged. The condition of the buildings clearly
indicate that those who caused the damage made sure that the buildings were damaged beyond repair and
would not be available for use.

The survivors version.

[n the afternoon the Commission visited Diyatalawa and spoke to nine of the ten inmates who had been
hospitalized at the Army Hospital. One of the survivors could not speak to us as he was very' badly
wounded. Of these ten survivors, one was aged 11 and ather 12. There were three others who were below
the age of 18 years. Whilc we were interviewing the survivors we observed that a team of C.LD. officers
had arrived and were conducting invesligations. '
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According to the nine survivors who gave their uccount of the events of the 24 and 25 . the detinees had
raised issues with the OTC of the Camp on the 24% with regard to the following matters: letters received [or
the detainees were not delivered to then, telephone calls/messages received for them were not transmitted
to them, they were being detamed for unduly long periods such as one year o more when they should be
held for shorter periods of three-nine months. It also transpired that when the OIC explained that it was not
within his power to rclease them early as orders have to come from the authorities who dealt with such
matters, they agitated and surrounded the OIC demanding that he should take immediate action 1o expedile
their release. Observing this melee, one of the police officers had fired his gun n the air. This had caused
further agitation among the detainces who caused damage W lube-lights, the police post ete. The accounts
given by the survivors also mention that they objected 1o the police party entering the Camp. However,
after some time they allowed the HOI w come in without any wrms. They also mentioned that some villagers
had gathered near the Centre and threw stones at the inmates. 1he delainees requested the OLC of the Camp
to el the villagers thut the detainees had no problem with them. and that they should not do them any
harm. "Their problems were with the administration During the discussions the detainees had stated thal
they will nat follow the vocational traiming clusses till the O1C expedites the release of the detainees who
were in the Centre for long pentods, Thereafter conditions had returned 1o normal and the detainees had
retired 1o their halls and had gone 1o sleep. According to then, the police personnel and the ordinary
people who came to the camp had left the place by about 11:30 p.m..

On the morning of 25 when the detainees got up i the morning they saw a large number of civilinns
surrounding the camp and a number of police otficers stunding by, The crowd started to pelt stones and
came in and attacked with knives, machetes, clubs, iron rods cte. They state that the crowd consisted of
both men and women. According (0 these survivors, they were attacked when they wvere m the halls of
residence, The halls of residence were set on fire by the mob and two or three inmates were thrown into the
fire. Many were clubbed to death. They said that the police officers did nothing 1o stop the erowd . When
some of the detainees tricd (0 run for safety, one of them was shor down by the police officers. We observed
that one the survivors o whom we spoke had lost two fingers in one of his hands as a result of gunshol
mjuries. According to statements made by some of the survivars, when they had tried to hide in the police
truck, the mob came in and attacked them. Two police officers were watching while they were heing
assaulted and did nothing to stop the assaulr, One of the imjurad, however, stated that the police was
helpless as there was 4 large crowd and they failed to control the crowd aven though they made some
attempts. The survivars whom we interviewed do not speak of any disturbunce caused by the inmules on
the 253" morning prior W the attack on the Centre by the crowd. From the account they gave they had seen
the crowd gathered round the Centre when they woke and they had entered the Centre and started attacking
the inmates soon therealler, According to this account there was no time for inmates to engage in protests
and disturbances on the 25" morning.

Summary of findings and recommendations

We give below a summary of our main findings and recommend:tions.
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The events af the 25" morning.

From all the information that we received 1n the course of our inqui'rj.- it is clear that the police officers,
approximately 60 in number, have been guilty of a grave dereliction of duty in not taking any effective
action to prevent the acts of violence that resulted in the deaths of 27 inmates and mjury to several other
inmates of the Bindunuwewa camp. There are various estimates of the crowd that entered the camp that
morning ranging from  few hundred to several thousands. From what we could gather from the evidence
available to us we felt that the large estimates of 2000-3000  exaggerated the size of the crowd. These
estimates must be received with caution as they appear to be calculated to mitigate the inaction of the
police. In any event the crowd that collected had not possessed any firearms and were armed only with
knives, poles and implements. The police on the other hand were fully armed and could have easily brought
the erowd under control and dispersed it, At least some of the persons who were leading the crowd could
have been arrested.

The situation preceding the events of the 257,

All the accounts of the incidents that occurred on the 25" agree that the inmates had agitated for thear
release and had acted in an unruly manner. The accounts however differ i regard to the nature and sernousness
ol the disturbance that had been caused, A small crowd of “villagers” had collected and the immates and the
crowd had thrown stones al each other. What is however elear is that by about 1130 the situation had
returned 1o normal. The army which had arrived on 4 message [tom the police had left at around that time,
According w the information supphed to us by the police about 30 police olTicers had been left behind to
guard the camp. At this stage both the police and the army had apparently assumed that there was no
serious threat to the secunity of the inmates,

We also made inquiries concerning the relations between the camp inmates and the residents in the
neighborhood, The SSPs stated that the residents had complained against the continuance of the
rehabilitation camp in Bindunuwewa. In 1998 there had been an exchange of correspondence between
the SSP Bandarawela Police Division and the OIC of the Centre in which issues regarding the secunty of
the Centre had been raised. The SSP had stated that he was not in a position to provide additional secunty
to the camp owing to a shortage of police cadres and had recommended that the Centre be relocated. There
is however no evidence of any overt agitation or collective prolest against the Camp or its inmates by the
residents. Our Regional Co-ordinator who had regularly visited the camp has reported thal the relations
between the Camp inmates and residents had not eiven cause for any concern prior to these incidents,

However the incidents on the 24% suggest that the inmates were raising new demands and articulating them
more aggressively. We have not been able to investigate whether this was due to the activity of detainees
who had come recently and who were out to create a disturbance in the Centre with some ultenior matives.
The name of Anton James was mentioned to us. The survivors whom we questioned were not able o speuk
with any certainty about James and the role he played in the disturbances of the 24™. But it is an aspect of
the Bindunuwewa tragedy that should be fully investigated. '
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Action after the 25"

The action taken by the local police to arrest the persons who were responsible for the violence and the
killings seems to have been totally ineffective. Mr Premaratne the SSP Bandarawela commenting on the
action taken admitted that the manner in which large numbers of villagers resident in the neighborhood of
the Camp had been arrested had only the effect of thwarting any purposeful process of investigation. The
tmely action taken Lo send special invesugating teams from Colombo would hopefully prevent any cover-
up by all those who are accountable for the police inaction that led o the tragedy.

Posters.

When we interviewed the two SSP we found that they were unaware that a large  number of posters had
uppeared in Bandarawela town |, allegedly on the night of the 24 inciting people to violence against the
immates and the rehabilitation Cump. The posters provide o line of investigation which may lead (o persons
or organizations which may have planned and led the attack on the Camp. We learn that a statement made
by one of the suspeets who have been arrested have identfied and named some of the persons who were
responsible for the posters and who instigated the violence and led the attack on the camp, We strongly
recommend that this line of investigation be pursued. We think such a course of action is vital, as all the
information we have been able to gather so far does not suggest that what occurred on the 25" was un
unpremedituted eruption of mob vielence caused by the provocations of the inmates. It is more consistent
with a premeditated and planned attack.

Issues pertaining to rehabilitation

The administration and management of rehabilitation under the provisions of regulations 20A(1), B (1)
and C (1) of the Emergency (Miscellaneous Provisions and Powers) Regulation No. 1 of 2000 needs to
be reviewed.

‘The inmates of the Bindinuwewa Rehabilitation Centre were all young persons sent to the Centre on a
rehabilitation order of the Defence Secretary. They included both suspects arrested under the PTA as
well persons who had surrendered voluntarily to escape the LTTE. Some of them were as young as | 1-
14 years. The policy of sending all these persons 1o one centre and treating them alike is inadvisable
und needs to be re-examined. The location of centres of this type would also need careful consideration.
In some cases where the inmates cannot get back Lo their homes on account of the LTTE, the release
after they complete their term of rehabilitation poses problems which need to be satisfactorily resolved,
The Commission proposes to examine all these problems and make recommendations for dealing with
them.

Initiatives to promote ethnic harmony and reconciliation

One of the disturbing conclusions emerging from the Bindunuwewa incidents is that our society is still

not free from racial violence and that it can express itself in very brutal forms. The Bindunuwewa
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tragedy needs to be ingquired into fully and all the underlying causes that led to the atrocity uncovered.
The disturbances and unrest within the centre, the unusual speed with which a eroup mounted a poster
campaign, the violence in the plantation arcas that followed the incidents which included the killing of
twa detainees from the plantation arcas, the inaction of the police and the participation of local peaple
repardless of the numbers involved, all point in different directions  and open dilferent lines of
investigation. No doubl, investigations have o be pursued on all these lines and cveryone responsible
for the incidents of the 25" and who has any complicity in them need to be brought Lo justice speedily. Al
the sume time it would be necessary to strengthen all the initiatives that have been taken in the recenl
past o promote ethnic harmony and reconciliation and involve the local communities more effectively
in those efforts.

On our return to Colombo and learning of the disturbing developments in the Plantation areas, we
contacted the Secretary of the Ministry of National Integration and FEthmie Affairs and stressed the
need forimmediate action such as the formation of peace committees at the local level with the suppoit
of religious leaders and civil society orgamizations. There 15 also need tor launching a medinm and
lonpg-term programme ol national integration and cthnic harmony drawing lessons Trom the
Bindunuwewa case,
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ANNEXURE V

THE ALLEGED DISAPPEARANCE OF
MR. GULAM MOHIDEEN MOHAMMED ZAKARIYA,

The Foreign Ministry referred to the Commission in September last vear a complaint sent by The UN
Working Group on Enforced and Involuntary Disappearances regarding the disappearance of one Gulam
Maohideen Mohammed Zakariya who 1s alleged to have been detwined by the Sri Lanka Navy o
[ 1.0 2000,

The communication sent by the UN Waorking Group on Enforced and or Involuntary Disuppearances
revealed thal on this particular day in question at about 7.30 i the morming. Mr. Gulam MM, Zakariyn
was on s way home on a bicyele with his wife and one of their children znd was stopped a1 a Navy
check pomt m the town of Nilaveli in the Eastern District of Trincomalee. The Navy personnel had
luken him away for questioning and had told the wile 1o take 4 bus home with the child. Later that day
his wife was told by Authorities at the Nilaveli Navy Camp that no such person had been arrested, The

Inquiries made to determine his whereabouts have given no results,

The Commission commenced inguines 1nto the said complaint with the assistance of our Regional
Coordinator for Trincomalee. The Commission also cantacted the relevant Navy officials to lind more
details as to the whereabouts of Mr. Zakariva,

Our investigation revealed that according to the evidence of the relations of the missing person he had
been seen in the custody of the Navy and had been scen by one Ayesha Umma at the Buse Hospital.
Trincomalee on 24.0 8.2000 with some Navy Officers when he has been produced for treatment. Mr.
Zakariva's mother stated that she had scen him being taken by two Navy Officers on 12.09.2000).,

However, on inquiry from the officers of the Sri Lanka Navy, the Commission was informed that Mr.,
Zakariya was one of their informants regarding L'TTE activities and that he could have been taken by
the LTTE. The Navy completely denied arresting Mr. Lakariya.

Since no concrete information about the said missing person was forthcoming the Commission also
conlucted the Navy Commander and other relevant Navy Officials to assist the Commission with further
mvestigations into the matter. Investizations so far conducted have failed to produce any further
information regarding Mr. Zakariya's disuppearance.
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VISION

ANNEXURE VI

FRAMEWORK FOR THE CORPORATE PLAN OF THE HRC
(2001 - 2003)

A society in which all are able to live in digmity and freedom and have cqual access 1o justice and the
prolection of the luw.

MiSSION

Tosvengthen und develop institutions and processes, which protect, enforee and enhance tundamental ancd
human rights.

GOALS AND OBJECTIVES

In protecting and promoting human rights in Sri Lanka, the Commission needs to respand to the special
challenges and constraints of a developing, multi-ethnic society.

The country has to cope with the consequences of a prolonged ethme contlict that has led to violence and war.
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Homaun rights have to be protected in emergency conditions demanding high secuniy.

Several groups suffer from special disadvantages which often lead to the démal of thew human
rights.

The war has resulted in the internal displacement of about a million people.

About 5% of the population have gained citizenship nghts recently and need supportive measures
that enable them o realize their civie and other rights in full measure,

There 15 an outflow of temparary labour migrants who are finding it difficult to exercise their
rights as permancnt residents,

The institutional and legal framework for the protection of the rights of women and children is
in the process of being developed.

The rights of the disabled and the aging are demanding greater attention, the former because of
the casualties of the war and the latter as a result of the rise in life expectancy.

Within this perspective the commission seeks to achieve the following geals and objectives:

# Achieving [ull compliance of international norms and standards pertaining to human rights and
fundamental rights:

-
e
=

\?’

The affirmation of rights ol disadvantaged and vulnerable groups;
Strengthening the Commission’s special role in mediation and conflict resolution’
Promoting the value systemns and cullure supportive of fundamental rights and human rights in a

multi ethnic and multi cultural society

Protecting human rights and fundamental rights in situations of armed contlict and during the

operation of cmergency laws

Developing a broad based partnership with civil society for achigving the Commission’s objectives
Strengthening and creating where necessary the sub-national institutions and structures at provincial

and district levels for the fullest pussible democratic participation in the protection and promotion
of human rights.
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Main [unctions
The functions of the Commission will be organized in the following clusters
Cluster I - Enforcement and redress:

(1) Complaints of violations under PTA and ER and Articles 11 and 130f the Constitution
al  Unlawful arrest
&1 Detentions including rehabilitation
c) Mobility and residence
i) ["{znmrﬂhi].‘l
¢/ Torture and degrading treatment
f1 Disappearances
7) Deaths in Custody

4

(2) Violations of rights pertaining to equal treatment and non-discrimination Article 12 and Freedoms
Article 14
@) Members of the Public
f} Public servants

Cluster 2- Preventive action:
i.  Monitoring the state of human and fundamental rights
a) Review of Emergency Regulations
8) Compliance with international standards
¢} Review of legislauon for consistency with the FR provisions

ii. Follow-up Action arising from monitoring of compliance and legislative review
iii. Improvement of the systems and procedures of the state Lo prevent administrative and executive
actions that lead to violations of fundamental rights.
(@) Training and Education designed for different segments of the State according to the nature of
the authority exercised and the type of violations thal occur,
(b) Guidelines procedures and rules to different state agencies for the protection of Fundamenta
and Human Righis in their area of work.
(c) Legislative and other action needed for correction of systemic faults.
{d) Rationalization of functions and overlupping jurisdictions of PSC Ombudsman and
HRC.

Cluster 3- Enhancement: (Areas requiring pro-active responses from the Commission)
(i) Disadvantaged groups

a) Internally Displaced

5] Labour Migrants

¢/ Women and Children

d) Disahled

¢) Plantation Labour

£} Elderly
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(ii} Building capacity of citizens to protect their rights and seek redress for violations

a) TPublic information and awareness programmes

) Strengthening and promotion of NGQOs

¢/ Humun Rights Education Programmes for citizens, schools, trade unions, private
sector and politicians

(iii) Collaboration with authorities responsible for children’s and women’s rights and lanpuage rights.

(iv} Social and economic rights (New articles under the drafl constitution)

(1) Entitlements to sacial sceurity, food securnty, education and health

Strategy

(1} Assessment of present capacity of Commission and the required addition to capacity in regard 1o the

following:

al

f)
¢}

)

¢)
1

Physical infrastructure - office space equipment ete. Selection of a new office building and
relocation: additional equipment.

Human resources and orgamzational structure.

Reorganization, new salury structure, new schemes of recruitment, training of existing stall
and [illing of new positions,

Strengthening the regional units to undertake the main lunctions of the three clusters of the
Commission’s activities as appropriale 1o the regional level,

Powers and authority of the Commission and necessary amendments to the Act,

Preparation of manuals for receiving of complaints, investigation, mediation and other action
on complaints,

Establishing the required computerized databases on arrests and detentions and follow-up on
CasCs.

And decisions taken.

Library and documentation.

Process for the preparation of Annual Report of the Commission

(2) Selecting the priorities for action from among the areas identified under main functions.

Selection of priorities.

Rank I priorities

Cluster 1
a)

h)
¢
d)

Protecting fundamental rights and human rights under Emergency Regulations - review of ER,
compilation of the Central Register.

Establishing machinery for special investigations on cases of torture and disappearances.
Clearing of the 3-year backlog.

Selecting at Jcast 2 problem areas for public hearings during year 2001.
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Cluster 2
)

b

e/

)
¢!

Cluster 3,
al
b)
)

if )
&)

A

7/

Monmitoring of events and situations with hugh propensity for violaton of human rights - election-
related violence and violations of election law.

Human rights education for two selected groups in the state sector - secunity and law enforcement
agencies and the cducation sector;

Systems improvement — preparation of guidelines for two selected ageneics - gencral guidelines
for the public service in relation o state emplovees; guidelines for selected agencies - Educution
Ministry, Police and Secunity Forces.

Rutionabization of functions and overlapping junsdictions of PSC, Ombudsmun and [IRC,
Process for preparation of Annual Report.

Internally Displaced. Situation analysis, identification of problems and issues of relevunce w
the HRC and formulation of programme of Implementation

Plantation Labour

Labour Migrants

Disabled

Human Rights Education in collaboration with NGOs . Prepuration ol a national programme
and commencement of implementation

Collaboration with Authonties responsible for Children's and Women's rights and Language
Rizhis,

Regional Offices will implement the regional plan based on the prionties of the three clusters.

Reank 2 priorities
The functions other than those listed shove.

TIREL YEAR WORK PLAN
Outline for Year 1

Fm‘mi{fﬂff.ltg arr annwe! plan ﬁ)r' the miain functions for Year T with a guearterly frrecthidinvn.

Formulating a programme of activities for the priority one items in the three clusters,

Preparatory programme [or prionly 2 items. Preparatory work is 1o be done in Year | for formulating
a programme and implementing it in Year 2.

Outline for Years 2 and 3.
To be prepared in detail dunng December. including the regional components of the Corporate

Plan. Before formal adoption of the Corporate Plan the Commission will hold in-house consultations

and consultabions with the main stake helders.

Implementation plan for capacity building of HRC.

Programming of Activities under Capacity Building of the HRC.

Work has begun with the relocation of the HRC head office. The detailed plan of implementation with
targets will be prepared during December.
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ANNEXURE VII

COMMENTS OF THE HUMAN RIGHTS COMMISSION ON
THE AMENDMENTS TO THE EMERGENCY
(MISCELLANEQUS PROVISIONS AND POWERS) REGULATION

Derogation (lemporary suspension ) from the guarantee of free expression dunng peniods of public emergency
has 1o be in conformity with the international legal obhigations of Sri Lanka. Those abligations are spelt out
m Article 4 of the International Covenant on Civil and Political Rights (ICCPR ), While this provides for
derogation, under Article 19 of the ICCPR relating to freedom of expression, one of the important conditions
stipulated is that any derogation imposed has to be only to the extent strictly required by the exigencies of
the siluation, In other words there has to be a distinct nexus between the threat 1o public security and
deropation (such as censorship)

The Johannesburg Principles on National Secunty, Freedom of Expression and Access to Inlormation
{which are not legally binding but have wide intemational acceptance) expand on the requirements bad
down m Article 4 of the ICCPR. According o Principle 3, prior censorship is permitted only during periods
of public emergency and is subject to the requirements laid out in the ICCPR.

The Government's proposals for constitutional reform (October 1997) has a separate article on derogation
m umes of public emergency which in effect reiterates the obligations under Articles 4 and 19 of the
ICCPR. It states that measures prescribed by law derogating from the excrcise and operation of the
fundamental nghts should be “1o the extent strictly required by the exigencies of the situation and necessary
i a democratic society™.

Therefore, Emergency Regulations and directions pertaining to censorship during 4 public emergency
have to be very specific and narrowly defined. Authorities have Lo justify the extent of censorship by
cstablishing that it 1s strictly required by the exigencies of the situation. Arguably, in a war situation the
extent of censorship that is legally permissible vanes, inter alia, according (o the nature and intensity of
combal and the date of occurrence of the events that are covered. For example, the suidelines issucd by the
Pentagon during the Gulf War stated thar reports on major battle damage or personnel losses should not be
reported until “that information no longer provides tactical advantage to the enemy and is, therefare, released
by the state (CENTQM)". What is considered to be the exigencies of the situation will have Lo be clearly
elaborated by the authorities. In other words. the onus of the providing the necessity and the legality of the
censarship lies with the government.

The directions under Emergency Regulation 14 (Gazette No.1,131/20 of 10/5/2000) which imposed news
censorship were couched in language that was over broad and vague. Regulation 14 promulgated on 1/7/
2000 attempts Lo correct some of the deficiencies in the earlier Regulation 14 dated 10/5/2000.

The new regulations have imposed restrictions of two types.

In Regulation 14.2.a the restricted material pertains to military and sccurily operations carried out by the
armed forces and police including the Special Task Force and broadly satisfy the criteria of specificity and
the nexus that should exist between the exigencies of the situation and the censorship that is being imposee.
It covers
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. Deployment of troops

. Deployment and use of equipment including air craft and naval vesscls
. The procurement of weapons
. Any statements pertaining Lo the performance of the head or members of the armed force

which affect the moral of the armed forces

These restrictions could be further amplified 1w provide more detailed guidelines as in those that were issued
hy the Pantagon during the Gulf War to ensure that the censorship is restricted only to the material which may
provide information that may adversely aftect the conduct of the military operations and do not include other
information aboul the war which the public have an ghtto receive. The restriction covering police operations
as mcluded in the Regulation is too broad as presently formulated and will extend to operations that have no
connection 1o the cmergency situation. The restrictions on material pertaining to procurcment of weapons and
statements on the performance of the armed forces should be formulated in a manner that does not preclude
the media from rusing issues of public accountability that are in the national interest,

In contrast 1o Repulation 14.2.4, Lmergency Regulation | 4.2.b retaing the generality and vagucness ol
lunguage of the previous regulations. Under this part, censorship may be imposed on the grounds of “prejudice
to the interest of national security or the preservation of public arder or the maintenance of supplies and
services essential o life of the community”. Such languuge. which confers extensive discretion on the
competent authority, is in violation of Article 4 of the ICCPR. The Regulation, it can be argued, is also
unconstitutional in the light of the Supreme Court Judgment in Joseph Perera Vs AL G, (1992) ISLR 199
which required prool of a rational nexus between un Emergency Regulation and the objective sought to be
achieved by the government. In the submission made (0 the Supreme Court by Article 19- the ulobal
organisation concerncd with freedom of speech-attention is drawn W a wide runge of superior court judgments
trom several countries that have ruled aguinst laws of censorship which are o witely expressed, too
unclear as to its limitations and too ntimidating, becuuse no one could be sure whether what he may write,
would or would not attract the penalties prescribed for contravention of the regulations. These eriteria have
special bearing on the present situalion where pre-censorship has been lifted, More specific guidelines are
required in regard to the restrictions imposed on the ground that the material is “prejudicial to the interest
of national security, preservation of public order or maintenance of essential supplics and services”. An
example of a justifiuable restriction would be any information on the security arrangements for key installations
providing essential services.

Censorship should not he imposed with regard to any violations of human rights and humanitarian laws.
During a duly proclaimed period of public cmergency, emergency regulations supersede nominal laws,
Consequently, they have a great impact on the lives, especially on the rights of people. The drafting of
emergency regulations and directives must be done with utmost care so as lo minimise the negarive impact
on human rights while also achieving the legitimate objectives of the State. The need for professionalism
and meticulous attention to detail is acutely felt in this respect.

The authority that is appointed to implement and oversee censorship should ideally consist of a body of
persons as apposcd to a single individual. Such a body should include a person with military knowledge as
well as a senior journalist. Such a collective body would to a great extent reduce the risk of subjective and
abusive exercise of power and establish the right relationship between the censorship authorily and the media.
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ANNEXURE VIII

PARLIAMENTARY ELECTIONS OCTOBER 10, 2001

Summary of decisions laken on the representations made by the Centre for Policy Alternatives, Dr Paki asothy
Suravanamuttu, Rohan Edirisinghe and Manjula Sirimanne at the meeting held on 04.10.2001.

The petitioners informed the Commission that they had studied the directives and circulars pertaining (o
elections which had heen issued by the Police Department and which had been sent to them by the respondents
as agreed at the last meeting. Al the outset , they pointed out that the instructions issucd by the Police
Department to police olficers regarding their duties in connection with the election contain many amtiguities
due 1o the translation and referred to the mstructions relating to the use of loudspeakers, as one example.
Mr Raban SSP. Director Police Elcctions Secretarial replied that the Department would examine the
translations and make corrections where necessary.

The petitioners then made their main submissions on the directives issued and expressed concern that the
directives were inadequate in regard to the following matters:

i The absence of directives to ensure (a) freedom of movement to electors from their residence
(o the polling station on the day of the poll (b) security Lo the palling agents who accompany
senior presiding officers to the counting centre and (c) the security of election statt,

ii.  The refusal or failure of police officers (o entertain and record all election- related complaints
and the [ailure 1o categories these complaints correctly.

iti.  The delays and omissions in investigating the offences revealed in the complaints and raking
legal action against the offenders.

iv.  The effective discharge of duties and responsibilities of police officers posted to protect the
polling station- specially the responsibility of preventing unauthorized persons from entering
the polling station including persons accompanying candidates.

The petitioners also made submissions on the following issues:
v.  The norms governing the deployment of police officers during the election period.

vi. The need to empower the Elections Commissioner to cancel the poll and order a repoll in
cases where “stuffing” of ballot papers occurred.

Mr Raban produced a circular issued by the Palice Department dated 1* October 2000 which gives specific
directions on the matters referred to by the petitioners in (i). He also submitted other more recent circulars
that had been issued after the manual had been prepared.
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Regarding (ii) Mr Raban stated that the Police Department has at all times considered that the refusal ar
failure to record a complaint is a grave offence and that disciplinary action is taken against officers who are
guilty of such an offence, The petitioners as well as the Human Rights Commissioners pointed out that in
regard to election-reluted complaints the lapses brought to their notice have heen numerous. Mr Raban
stated that the Police Department would impress on all police officers that refusal w accept any election-
related complaint is a grave offence and that disciplinary action would be taken in all such cases. Mr Raban
requested the petitioners to provide specific instances of such lapses to enable him to inguire into them and
report at the next hearing. The Commission inquired whether some special arrangement could not be made
particularly during the election period to deal with this problem, and the contestants and public informed
on how and where they could make an appeal when their complaints are not accepted and recorded by the
O.LC of the area. In view of the large number of allegations of lapses and lack of tmpartiality, a regular
procedure of this kind which keeps watch over the process of recerving und recording complaints seems to
he necessary.

Regarding the categorization of election- related complaints it was agreed by all partics that in the case of
any compluint made by contestants and their supporters on any matter related to the election, police officers
should record all such compluints as election-related offences without exception and not have uny discretion
1o decide whether compluints are election- related or not. Diseretion could be used only where complamants
do not specifically allege that the incident is an election-related incident. The police officers should he
instructed to take action accordingly

In regard to (ii1) Mr Raban stated that as « rule all complaints are promptly investigated und action raken 1o
prosecute offenders is initiated where such action is warranted. e undertook to provide the Commission
with a report of action taken on all complaints relatin g to offences which have been categorized as serious,
giving the party affiliation of the complainant and the alleged offender. To a suggestion made by the
Commission that such information be made public on a regular basis during the election period, Mr Ruaban
thought that the Department should have no difficulty in doing so. The Commission also inquired whether
the police staff could not deploy a special unit to deal with election offences to expedite investigation and
action, as prompt action against offenders during the perind of the election itself would be the best deterrent
to election-related violence.

In regard to (iv) Mr Raban stated that police officers have been given clear instructions on how they should
protect the polling stations on Election Day and told that they should open fire to maintain law and order if
the situation demanded such action. This would apply to situations in which armed gangs try to force their
way into polling stations. The pelitioners’ requested that police officers should be directed Lo ensure that
only the candidates are permitted to enter # polling station and persons accompanying them should be
prevented from accompanying the candidate into the polling station. Mr Raban pointed out that the police
officers may find it difficult to assert their authority in a situation where candidates choose to ignare or
defy their orders. The presiding officer appears to be helpless in such situations. The Commission sugeested
that in such situations police officers might at least record the incident with the names of the candidate and
the persons accompanying him and report the matter to the mobile patrol for further action.
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On (v} the petitioners pointed out that in the deployment of police officers during election time the Department
should avoid posting officers to arcas where a fa mily member or close relation of the officer is contesting
as 4 candidate. Even if such an officer does not allow any conflict of interests Lo affect his official conduct,
the officers action will always be open to the charge of partiality even if he acts impartially. Mr Raban
stated that the Police would not always be able to adhere to this principle when deploying stalT. e also
mentioned that the Department has found that in such situations it is very rarely that an olficer allows such
connections to influence his work. The Commission pointed out that the problem arises only during the
period of eiections and that it would be desirable if the nor ms and principles suggested by the petitioners be
taken into account when deploying stafl during that period. Lven temporary arrangeiments could be made
o accommodate the special needs of the election period

On the 1ssue raised in (vi) the Counsel for the Commissioner of Elections und the petitioner stated that
already the Commissioner had made » recommendation that the law should be amended giving the
Commissioner power 1o annul the pollin a polling station in which there has been stuffing of ballol papers
and to call for u fresh poll. No action had been raken although the recommendation had been made some
time ago. The Commission noted the submission made by the petitioners and the Counsel for the
Commissioner of Elections and stated that the Commission would consider how it could intervene ta have
the recommendation considered and action expedited

To an inquiry from the Human Rights Commissioners addressed to the Counsel for the Commissioner of
Elections on the possibility of sulving many of these problems through the regular consultations the
Commissioner has with the contesting parties and groups, the Counsel replied that consultations have
become ineffective for deuling with many of the issues discussed as the ruling party does not regularly
attend them. He also stated that various complaints are reccived by the Assistunt Elections Commissioners
and these arc referred to the Police as a mutter of rautine. He suggested that many of these complaints
might be more effectively handled by the Police, Regional Co-ordinators and Assistant Election
Commissioner acting together at the regional level. The Human Rights Commissioners stated that the
Commission’s regional co-ordinators have been already instructed to receive and attend (o complaints of
violations of fundamental rights in relation to the Eleclion and that what the Counsel suggested could
become part of such duties.
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ANNEXURE IX

Receipts
Recurrent 21,700,000.00
Capital 1,850,000.00

23,650,000.00

1503(5) Payments

Personal Emoluments

Salaries & Wages 10,752,445.55
Overtime & Holiday pay 337,138.28
Allowances 288,732.18
Traveling Expenses 643,919.00
Supplies 1,225951.26
Maintenance Expenses 2,981,933.35
Contractual Expenses 5,803,B46.44
Others 782,522 50
Total Recurrent Expenditure 22,916,488.56

2201 Capital Expenditure
Rehabilitation & Improvement of

Capital Assets
Acquisition of Fixed Assets 856,845.64
Total Expenditure 23,773,434.20
Human [k v} Lanka
MNo, 3 . ad:
Co
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